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Foreword

One of the most critical responsibilities of municipal officials is ensuring that taxpayer funds are spent in an
appropriate and lawful manner. For many reasons, municipal purchasing has become an increasingly complicated
process. For example, each type of municipal government has its own laws addressing the manner in which it may
acquire goods and services. In addition, over time the General Assembly has passed legislation directed at achieving
specific economic or social goals or addressing concerns about actual or potential public corruption. The end result
is a municipal purchasing process that requires compliance with many different state and federal laws. The
Purchasing Handbook is intended to assist municipal officials, employees, and solicitors with navigating those laws.

Municipal officials should not take lightly their obligation to comply with municipal purchasing requirements. A
municipal official may be subject to a surcharge action if there is financial loss to the municipality as a result of the
official’'s acts or omissions in violation of law or beyond the scope of the official’'s authority.

Please note that the material in the Purchasing Handbook is for information purposes only. The material does not
constitute legal opinion and should not be construed as such. The Department of Community and Economic
Development is prohibited by law from rendering legal opinions to municipalities. Any questions regarding the
legality of any municipality’s general purchasing procedures or a specific proposed contract, purchase, or course of
action should be brought to the attention of the municipality’s solicitor or special counsel.
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I. Goals of the Municipal Purchasing Process

Municipal purchasing has many important similarities to purchasing conducted by for-profit companies; municipalities
and for-profit companies both have a desire to meet budgetary obligations and obtain quality goods and services in
a timely manner. However, because public funds are used and the public has a right to know how the government’s
business is conducted, there is a heightened level of sensitivity to ensuring that municipal purchasing is carried out
in accordance with all applicable laws and regulations and that budget limits are not exceeded.

To ensure that taxpayers are served by a municipality that runs efficiently and effectively, municipal officials should
keep in mind the following best practices when spending public funds.

Purchase only necessary goods and services. An authorized person should prepare a written statement (such as a
purchase request form) that identifies the need for the good or service to be purchased. For small purchases, this
statement can be quite informal, but the explanation or justification should become more thorough and formal as
the purchase price increases. For example, large purchases are often specifically explained and justified as part of
the annual budgeting process.

Keep purchases within budgeted limits. Municipalities must remain aware of how and if proposed purchases fit
within the overall municipal budget and the budget of the specific department requesting the good or service. To
assist with that effort, the officer in charge of purchasing should identify the budget account code against which the
purchase is to be applied and provide a statement that funds are available for this purchase. Officials should also
ensure that departments are aware of changes to final approved budgets.

Use competitive purchasing as much as possible. It is wise to use competitive purchasing even when it is not
required. Experienced municipal officials have learned that businesses “sharpen their pencils” to the benefit of
municipalities and taxpayers when municipalities use a competitive process.

Obtain supplies in a timely manner. While checks and balances are important to safeguard public funds, public
services suffer when procedures become too cumbersome and result in shortages or delays. Employees may react
by buying extra items in advance rather than deal with excessive paperwork, which may lead to an unnecessary
surplus of supplies. Therefore, municipalities need to plan ahead.

Ensure that the municipality is educated about current best practices and new technologies. To accomplish the
goal of obtaining the best product at the best value, municipal officials should educate themselves about what is
available to meet their municipality’s needs before they simply purchase what they always have purchased.

Pay bills only for value received. The municipality should obtain a receiving report, a delivery ticket, or other written
assurance from the vendor to use as evidence that it actually received the item. In addition, the municipality should
also promptly inspect the item to ensure that it is in proper working order and is what was actually ordered.

Time purchases to accommodate the municipality’s cash flow constraints. \While the municipality’s adopted
budget is the main source of information for approved expenditure levels, all departments must be made aware that
just because a proposed expenditure is “in the budget” does not mean cash is available. The use of formal purchase
orders is one way to control the process. Small municipalities need not institute purchase orders if the same result
can be achieved without them.
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Il. Exemptions from Bidding Requirements

Municipal purchases fall into two general categories: those for which competitive bidding is required by law, and
those for which it is not. In general, purchases over $19,100' require competitive bidding.2 Purchases for which
competitive bidding is not required fall into four general areas:

1. under the $19,100 threshold;
specifically exempted from bidding requirements;

made under emergency conditions; and

NN

made through cooperative purchasing programs such as the commonwealth’s “COSTARS” program,
which is explained in more detail in the section on Intergovernmental Purchasing.

Purchases Below Bid Threshold
Pennsylvania law does not require municipalities to engage in competitive bidding for contracts when the amount
of the goods or services to be acquired does not exceed $19,100.

However, municipalities cannot make purchases on a piecemeal basis (either a series of purchases over time or a
number of simultaneous purchases) to avoid the competitive bidding threshold when, “in the exercise of reasonable
discretion and prudence,” those purchases could be made as a single purchase. If they do, county, city, borough,
and township officials may be subject to a surcharge, which can be 10 percent of the full amount of the contract or
purchase. Evasion of competitive bidding requirements is also considered a misdemeanor of the third degree for
which imprisonment is a possible penalty.3

If the contract price falls between $10,300 and $19,100, municipalities (with some exceptions, such as third class
cities) must obtain written or telephone price quotations from qualified and responsible contractors. If telephone
price quotes are obtained, the municipality must retain a record of the quotes, which must include the name of the
contractor and the contractor’s representative, the subject of the contract, and the price. Records of written or
telephone price quotes must be retained for three years. If fewer than three qualified vendors exist in the market
area, the municipality must keep a memo on file that explains that fewer than three qualified contractors exist in the
market area within which it is practical to obtain quotes.4

Informal price quotes are not required for purchases of $10,300 or below, but they are a sound business practice
and are recommended.

Purchases Exempted from Bidding Requirements
Each municipal code identifies certain types of purchases that do not require competitive bidding, regardless of the
purchase price.> Examples of those are set forth below:

1. Maintenance, repairs, or replacements for water, electric light, or other public works of the municipality if
they do not constitute new additions, extensions, or enlargements of existing facilities and equipment. For
example, a court determined that a project to clean the masonry exterior of a county courthouse was
exempt because it involved maintenance.6 However, where a project involved building an addition to an
electric generating facility, the court held that bidding was required.”

2. Improvements, repairs, and maintenance of any kind made or provided by the municipality through its
own employees. However, all materials used for street improvement, maintenance, and/or construction
projects that cost in excess of $19,100 are subject to the bidding requirements. In addition, townships of
the second class are exempt from bidding contracts that involve equipment rental, if more than 50 percent
of the labor hours will be supplied by township employees.8



PURCHASING HANDBOOK
February 20719

3. Purchases where particular types, models, or pieces of equipment, articles, apparatus, appliances, vehicles,
or parts thereof are patented and manufactured or copyrighted products. This exemption is applicable to
those items that are produced by only one manufacturer under patent or copyright protection and where
there is absolutely no competitor manufacturing the same type or class of article such that it would be
futile for the municipality to seek bids.2 Note that while a municipality can be as detailed as it wants in its
specifications, the determination of whether an article is manufactured by only one company must be
made through competitive bidding, not in advance by the governing body. This exemption does not apply
to automobiles, even though they may contain a number of patented and manufactured parts.10 This
exemption also does not apply to contracts for equipment systems if comparable systems are available
elsewhere. Townships of the second class are exempt from bidding requirements when purchasing repair
parts or materials for use in existing equipment or facilities if the parts or materials are the sole item of their
kind on the market or are manufactured as a replacement for the original item of equipment being
repaired.12

4. Purchases of any insurance policies or surety company bonds and contracts made for public utility service,
electricity, natural gas, or telecommunications service.13

5. Purchases of any public utility service under tariffs on file with the Pennsylvania Public Utility Commission.
Townships of the second class may also purchase used equipment, vehicles, etc. from a public utility,
municipal corporation, county, school district, municipal authority, council of government, or state or
federal government without using the bidding process.4

6. Intergovernmental contracts made with another political subdivision or county, the state or federal
government or any of their agencies, or any municipal authority.1> Municipal purchases through state
contracts under the COSTARS program are exempt from advertising and bidding requirements.16

7. Contracts for purchase of personal or professional services, including, but not limited to, those provided by
lawyers, engineers, auditors, and accountants.’” This exemption applies to services where quality is a
paramount concern and which require recognized professional and special expertise. That expertise does
not necessarily require graduate studies or state certification or licensure. For example, a court held that
cost management services involving data processing software to monitor county telephone lines required
specialized skill, technology, and training and therefore qualified for exemption.'8 A construction
management contract was likewise found to be exempt because it created a special relationship between
the public entity and the contractor, who became, in effect, the entity’s agent.!2 Contracting requirements
do not apply to the appointment and compensation of statutory public officers, such as municipal
solicitors,20 or to the designation of bank depositories for public funds.2! This exemption was extended to
include contracts for ambulance service.22 However, contracts for garbage collection must be awarded
through competitive bidding, even where the collector bills households directly and no money goes
through the public treasury.23

8. Purchases of real estate are negotiable.24 Similarly, leases of public property do not require bidding
because they do not involve the expenditure of public funds.25> However, an agreement to use a landfill
does not constitute a lease of real estate because it is considered a service.26

9. County contracts with nonprofit cooperative hospital service associations for county homes or hospitals or
those affiliated with the county in purchasing arrangements.2”

Municipal officials should be very cautious when asserting one of these exemptions because competitive bidding
requirements are a well-established public policy intended to prevent fraud and favoritism and to protect public
funds. Therefore, exemptions are narrowly construed, which means that if the court has any doubt as to the
applicability of the exemption, it must rule in favor of requiring public bidding.28

Even if a purchase is exempted from the competitive bidding process, municipalities may still decide to bid the
contract or obtain competitive quotes for prices and services through a Request for Proposals (RFP) process, such
as that outlined in the Purchasing Professional Services section of this handbook. This is the customary process for
evaluating the costs and services of professionals, such as solicitors, engineers, or certified public accountants.
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Once a governmental agency chooses to use a competitive bidding process when it is not required, the agency
must continue to use the process through the award of the contract.29 This rule was applied to local governments in
a case involving the award of retail concessions at the Greater Pittsburgh International Airport.3° It was again
applied when Berks County advised bidders that a contract for waste disposal would be awarded to the most
economical bid, even though strict adherence to the statutory bidding requirements was not required.3!

Purchases Made under Emergency Conditions
The Emergency Management Services Code permits political subdivisions to carry out disaster emergency
management, response, and recovery activities without regard to statutory purchasing requirements.32

A “disaster emergency” must actually or likely meet all the following criteria:

1. seriously affect the safety, health, or welfare of a substantial number of citizens of the commonwealth or
preclude the operation or use of essential public facilities;

2.  be of such magnitude or severity as to render essential the commonwealth’s supplementation of county
and local efforts or resources exerted or used in alleviating the danger, damage, suffering, or hardship
faced; and

3. caused by forces beyond the control of man, by reason of civil disorder, riot, or disturbance or by factors
not foreseen and not known to exist when appropriation bills were enacted.33

Disaster emergencies declared by the commonwealth may continue for 90 days unless renewed by the governor.
The General Assembly, by concurrent resolution, may terminate a state of disaster emergency at any time. In
addition, the mayor or chief executive of a city or the board of commissioners of a county may declare an
emergency by issuing a proclamation or adopting a resolution, respectively.34 Local declarations of a disaster
emergency cannot exceed seven days except by consent of the governing body.

The municipal codes do not expressly delegate to governing bodies the ability to bypass competitive bidding
requirements in cases of disaster emergency. However, Pennsylvania courts have held that municipal officials may
do so where “immediate action” is necessary to correct a dangerous situation and there is insufficient time to
advertise for bids.35 This does not include situations in which there is a potential problem that does not require
instant action or where there is an ongoing condition that has not been remedied.

Petty Cash Purchases

From a practical standpoint, nearly every municipality should have a petty cash fund to handle small disbursements
for postage, small quantities of minor office supplies, overnight shipping charges, and similar items. The items
purchased from a petty cash fund must be accounted for, and the expenditures must be reflected in the
municipality’s financial records. A relatively simple method of petty cash control will satisfy accounting and auditing
requirements, yet avoid placing an unduly heavy burden on the municipal secretary or treasurer.

A petty cash system should be established by authority of the governing body. Major steps to initiate a petty cash
system include the following:

¢ Designate a petty cash custodian, usually the secretary, treasurer, or clerk.

¢ Determine the amount needed, which will vary depending on the specific needs of the individual
municipality; an amount of $100 to $200 is usually appropriate.

e Prepare a petty cash book to record all petty cash transactions.
¢ Write a check from the general fund to the person responsible for management of the petty cash fund.

¢ As expenditures are made, record the amounts and the applicable account numbers. Keep vouchers
and receipts.

e Periodically write further checks to the responsible person in order to replenish the fund.
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There are numerous cautionary reminders when handling petty cash. Petty cash should be used only for small
expenditures of an immediate nature where payments must be made on the spot. All other expenditures should
be brought before the governing body for approval. In addition, avoid buying ordinary office supplies with petty
cash; municipalities nearly always can obtain a better price by buying such items in quantity using the normal
purchasing process.
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I1l. Bidding Procedures

Once municipalities determine that they need competitive bids, they must then formally advertise for bids from
interested parties. Normally, the advertisement and invitation to bid are prepared by the municipal solicitor or a
consultant; however, it is advisable for elected officials to take part in the process so that they can be sure that the
governing body’s priorities and requirements are incorporated into the advertisement.

Advertising for Bids

The Newspaper Advertising Act lays out a uniform set of qualifications for publications where advertisements for
bids may be posted (each municipal code includes related procedures and requirements).! It also requires
publications to fix and establish rates for official, legal, and all other kinds of advertising. All publications must
furnish, upon request, detailed schedules of their rates and charges in effect at the time of the request. Publications
are required to give notice when they increase their rates and charges for advertising, and they must do so prior to
accepting payment for such advertising.2

All of the municipal codes require municipalities seeking bids to publish a notice in at least one newspaper of
general circulation printed and circulating within the municipality. If no newspapers meet both requirements,
municipalities may publish the notice in a newspaper circulating generally in the jurisdiction. Boroughs may place
notices in newspapers printed outside the borough if their circulation is equal to or greater than that of any
newspaper published within the borough.3 If notice must be published in more than one newspaper, townships
must publish in at least one newspaper of general circulation printed in the municipality if there is one.4 The
Newspaper Advertising Act requires that advertising involving a road, street, highway, bridge, municipality, village,
or boundary include the common, local, or general usage designation so that the advertising can be readily
understood by the people of the area involved.>

Once a municipality determines the newspapers in which it must place notices, it must then ensure that it complies
with the applicable timing requirements. Each municipal code specifies minimum requirements for the number and
timing of advertisements; each also provides for the time at which the bids will be opened. Municipalities should
follow specific advertising requirements over any general advertising requirements.® They should also allow at least
two weeks for small projects and up to several months for large and complex projects to ensure that prospective
bidders see the advertisement. On large projects, it is often desirable to also advertise in trade journals that have a
general readership among the contractors, manufacturers, or dealers who provide the material or services sought in
order to expand the number of quality bids received.

For counties, notice for bids must appear in one newspaper of general circulation, published or circulating in the
county, at least two times, at intervals of not less than three days for daily newspapers, or where weekly newspapers
are used, then the notice must be published once a week for two successive weeks. The first advertisement must be
published no fewer than 10 days before the date set for opening bids.”

For cities, notice for bids must appear two times, on different days, in no more than two newspapers. The first
advertisement must be at least 10 days before the date set for opening bids. A copy of the notice must be posted in
the city office designated by council.8

For boroughs and townships, notice must be published at least two times in daily newspapers at intervals of not less
than three days. If weekly newspapers are used, notice must be published once a week for two successive weeks.
The first advertisement must be published not more than 45 days and the second advertisement not less than 10
days before the date set for opening bids. In addition, a copy of the notice must be posted in a conspicuous place
within the borough or township.2
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The advertisement should be clearly written. At a minimum, it must contain the following items:

«  Name and address of the municipality requesting the services or material.

«  Name and address of the person authorized to receive the bids.

¢ The time, date, and place set for opening bids.

¢ A brief description of the desired work, its scope and location, and the completion date.
. Restrictions relative to submission, change, or withdrawal of bids.

¢ The location and time where plans and specifications may be received by the contractors, provisions for a
deposit on the plans, and recovery of the deposit when the plans are returned.

«  Name and address of the engineer, architect, or other professional consultant responsible for managing
the project on behalf of the municipality.

¢« Deadline for receipt of bids if it will be before the time and date of bid opening.

¢ Confirmation as to whether the purchase price can include an allowance for trade-ins of used equipment
or vehicles where applicable.

¢ The time period within which bids will be considered valid. If, for some reason, the municipality has not
awarded the bid within that time, new bids must be submitted.

Separation of Bids

When preparing for the erection, construction, and alteration of any public building, a municipality must prepare for
separate bids for the plumbing, heating, ventilating, and electrical work if the entire cost of the work exceeds
$19,100, except in the case of boroughs, for which separate bids are optional.’® In third class cities, the same also
applies to elevators, escalators, and all other work.

When separate bids are required, the municipality must receive separate bids on each type of work and award the
contract to the lowest responsible bidder for each type. Municipalities cannot work through a single prime
contractor that awards bids for the separate types of work."

Bidders’ Instructions

Municipalities should supply prospective bidders with a set of instructions, which provide identical information about
what is expected in the bid. Bidders’ instructions are important documents. Where instructions are promulgated by
municipal officials, and bidders are informed of conditions in the instructions, these become mandatory conditions
that must be met by both sides; otherwise, the bid is void.12 Violations of bidders’ instructions constitute legally
disqualifying errors, and a municipality must reject a bid for such errors. Moreover, an attempt by a bidder to cure
bidding defects after bids are opened may be properly refused by a municipality. A defective bid cannot be
remedied once the bids are opened.

However, a municipality can reserve the right to waive defects in the bidding process. Waiving a defect is not an
automatic violation of competitive bidding rules.!3 The test is whether waiving defects causes the bidding process
to become noncompetitive.4 In addition, if the municipality specifically states that it will not waive a defect, it
cannot then do so.]5> Mandatory compliance with statutory procedures and bid instructions serves the goal of
awarding contracts fairly and economically. Clear-cut ground rules for competition guarantee none of the
contractors will gain an undue advantage through better information regarding the municipality’s operation, and
strict adherence lessens the possibility of fraud and favoritism.'® The instructions should follow the same format as
the advertisement but go into more detail and include a standard set of bid forms for each bidder.
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The following topics should be considered by the municipal governing body when preparing bidders’ instructions:

Preparation of Proposal. To eliminate confusion and ensure that all bids are consistent, insist that the blank
forms furnished are used and that all blank spaces are completed.

Qualifications. Insert a clause in the instructions stating that the municipality may examine qualifications of the
bidder and request additional information and data from the bidder. Non-collusion affidavits under the Antibid-
Rigging Act may be required; failure to supply them can be grounds for disqualification.”

Withdrawal. This addresses the right of any bidder to withdraw its bid as long as a written request is received
by the municipality prior to the time and date that the bids are opened. See the Withdrawal of Bids section in
this handbook for additional information.

Bid Bond. Specify the amount and form of the bid bond or other security and the method of its return to
unsuccessful bidders. See the Contract Contents section in this handbook for additional information.

Performance Bond. Specify the amount and type of performance bond or other security required as well as
insurance requirements. See the Contract Contents section in this handbook for additional information.

Marking Bids. State that bidders should clearly mark and identify bidding documents so they are not opened
inadvertently before the time for opening bids.

Naming of Subcontractors. To avoid unforeseen changes, require every bidder to identify its principal
subcontractors and prohibit them from changing subcontractors without the prior approval of the municipality.
The municipality should maintain a list of persons ineligible for participation in contracts or subcontracts under
the Antibid-Rigging Act and furnish a copy upon request to prospective bidders.18

Interpretations. All bidders must be treated as equally as possible. The instructions should contain a clause
indicating that any questions or interpretations of the plans, specifications, or other documents must be
provided to the municipality or its consultant in writing prior to a specified date. Written responses to the
questions should be provided to all bidders.

Bidders’ Obligations. The instructions should state that the bidder is presumed to have investigated and
examined the plans and all other contract documents, as well as the site, if applicable, and it is assumed the bid
is made with the bidder’s full knowledge and understanding of the conditions of the work.

Lowest Qualified Bidder. The municipality should specify that the lowest qualified bidder will be awarded the
contract. The municipality can reserve the right to reject all bids in the advertisement or bidders’ instructions, so
that contractors have written notice that this right has been reserved.

Bid Changes. Describe methods and restrictions for making changes to bidding documents. Material changes in
specifications should be advertised in order to provide an opportunity to prospective bidders who may have
chosen not to bid under the original specifications. All changes must be mailed to all bidders who have already
picked up the bidders’ instructions and specifications.

Specifications

The specifications provide the common standards by which municipalities evaluate received bids. They must be
made available to all entities and individuals who want to compete for the contract. Municipalities cannot change
the specifications without readvertising.!® Municipal officials cannot reject a bid by the lowest qualified bidder if it
meets the specifications, nor can they award a bid to a party submitting a bid for something other than the specified
product.20 A wide departure from the specifications in the terms of the contract can invalidate it.2!

When preparing specifications, consider the fundamental issue of how much detail is too much or too little. If the
specifications are too loosely drawn, then the municipality will likely fail to receive the desired results. However, if
they are unnecessarily restrictive, then contractors will likely bid higher than what might be otherwise necessary in
order to protect themselves.
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The purpose of good specifications and standards is to provide information to enable the successful bidder to
complete the project as desired by the municipality at a reasonable cost. The only basis contractors have for
judgment is through their understanding of the plans and specifications. Municipal officials should consider the
following issues when preparing their specifications:

Clarity. The contractor and municipality’s agent, such as an engineer, must be able to understand what the
municipality wants. When a project is under way, they are responsible for ensuring that the contract is fulfilled. If
the requirements are not clear, then disagreements and friction could occur, which will require excessive time
and costs.

Definite Requirements. Occasionally it is necessary to include a statement that some portion of the labor and
materials is to be furnished “as the engineer shall direct.” However, such a statement gives contractors little or
no basis for making a bid and will only increase the cost of a project. In addition, sometimes specifications may
appear to be definite requirements when, in fact, they are not. Consider, for example, a specification for 100
cubic yards of earth fill. The amount of earth will vary greatly, depending on whether it is measured before or
after compaction at the delivery site or measured by computations made at the burrow area.

Standards. The use of standard specifications is encouraged whenever possible. The American Society for
Testing Materials (ASTM) publishes a multivolume set of standards for nearly every category of construction
materials. Other various organizations and trade groups, such as the National Institute of Standards and
Technology, National Association of State Procurement Officials, Asphalt Institute, Ductile Iron Pipe Research
Association, Portland Cement Association, and the National Corrugated Steel Pipe Association, provide a
similar assistance.

The specifications produced by trade associations and technical societies have generally been refined after years of
testing and experience. Because of their technical quality and the fact that bidders are familiar with them, standard
specifications usually provide benefits because they reduce uncertainties and generate a more favorable set of bids.
Another convenience of using widely known, standard specifications is that municipalities can simply refer to them
rather than reprint them in a bidding document.

In addition, nearly all large manufacturers have developed and are willing to supply standard specifications for their
products. If you wish to use them, you should request specifications from several of them and combine the best
features from each. It will usually be necessary to broaden the specifications so that a minor, but unigue, feature of
one particular product will not eliminate all competition. For example, a specification received from a manufacturer
for a lighting standard may specify “the arm shall be fastened to the pole by means of hex head bolts and nylon
insert lock nuts.” Including this statement in the specifications might eliminate all competition. Thus, a better
specification in this example might state the required strength and vibration resistance of the mounting rather than
the specific nuts and bolts to be used.

Brand Names. Municipalities may wish to include one or more preferred brand names in the specifications, but
they should be accompanied by an “or equal” clause. This type of specification has been upheld as not unduly
stifling competition.22 However, it is unlikely that the municipality or its consultant will be aware of all
appropriate items for a particular job. In addition, allowing contractors an opportunity to express ideas about
options is good practice and could improve the overall project. But, the specifications should state that
contractors must name in their bids the brands they intend to use. Such a commitment cannot change after the
contract is signed, which has the effect of ensuring the contractor obtains the best prices beforehand and
incorporate them into the bid. If the contractor is able to shop around after the contract award, the contractor,
not the municipality, benefits.

Local Preference. Any requirement of a local source of supply should be avoided unless it is clearly necessary,
such as contracts involving service to equipment. In one case, language in the specifications stating that
preference will be given to local materials and labor whenever possible was found to be proper only because
the provision was not absolute and unconditional and did not improperly restrict the prospective contractors.23
In another case, specifications limiting the source of labor were held to conflict with the requirement that the
contract be let to the lowest responsible bidder if the limit would increase the cost of the project.24
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Electronic Bidding

Pursuant to the Local Government Unit Bidding Act, counties, cities, townships, boroughs, and other units may
receive bids electronically if they have the electronic capability to maintain the confidentiality of the bids until it is
time to open them. The invitation for bids must reference that bids will be received by electronic auction; public
notices and advertisements must be made and given in the same manner as other notices and advertisements.25

In addition, if the municipality determines by resolution that the use of competitive electronic auction bidding is in its
best interests, then it may engage in such bidding. Bidders must be allowed to view their bid rank and the low bid
price and may reduce their bids during the auction. The municipality must make the record of bid prices and names
of each bidder open to public inspection at the end of the auction. Contracts must be awarded within 60 days of
the auction.26

Furthermore, townships of the second class are permitted to dispose of personal property valued at $1,000 or more
by online or electronic auction sales. The price must be paid immediately or at a reasonable time after the
conclusion of the auction.2”

Awarding Bids

The award of contracts must be made by public announcement at the meeting at which bids are received, or at a
subsequent meeting, the time and place of which must be publicly announced when bids are received.28 If for any
reason one or both of the meetings are not held, the same business may be transacted at a subsequent meeting, if
at least five days’ notice is provided by boroughs and townships of the second class and six days’ notice is provided
by townships of the first class. The deadline for receiving bids may be set a few hours prior to the bid opening to
allow preparation of a bidders list or tabulation sheet.

Borough councils and township boards may direct a committee of the governing body, a member of the governing
body, or a staff person to receive, open, and review bids during normal business hours. The information is then
forwarded to the entire council or board for subsequent consideration and award at a public meeting. When this
option is exercised, municipalities must notify bidders and other interested parties of the date, time, and location
where the bid opening will take place. Bidders and other interested persons have the right to be present when bids
are opened.

All contracts involving competitive sealed bidding must be awarded within 60 days of the date that bids were
opened.29 Where approval is required by another governmental agency, bonds must be sold, or a grant must be
received, the award must be within 120 days of the date that bids were opened.30 Extensions of the deadline may
be made by mutual written consent of the municipality and the lowest responsible bidder.3!

Lowest Responsible Bidder. When evaluating bids, the governing body has a duty to determine the “lowest
responsible bidder.” Courts have defined that term as meaning more than being pecuniarily responsible enough
to carry on the work. It includes other things such as promptness, faithfulness, and the capacity and ability to do
the work according to the plans and specifications.32 Determining the lowest responsible bidder is a matter for
the sound discretion of the municipal officials. However, awarding a contract without a full and careful
investigation constitutes an abuse of discretion. Where a full investigation discloses a substantial reason for
exercising discretion, the municipality may award the contract to a higher bidder.33 The test for whether a
municipality properly awarded a bid to a higher bidder is whether it acted without caprice and after a full
investigation.34 Where the lowest bidder has been bypassed without any investigation, the courts have upheld
surcharges against municipal officers.35

Clearly, to qualify as the lowest bidder, the bidder must also meet the municipality’s specifications. The
municipality does not have to award the bid to the lowest bidder if that bidder fails to meet the specifications.36
However, if the lowest bidder meets the specifications, the municipality cannot reject the lowest bid if doing so
will in effect amount to a change in the proposal.37 The municipality can legitimately include the availability of
service in its specifications for a vehicle and refuse to award the bid to the lowest monetary bidder who fails to
offer adequate service.38
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Bid Negotiations. A municipality may not negotiate privately with a successful bidder to effectively change the
terms and conditions of the bid.39 This practice violates competitive bidding rules and voids the contract.
Likewise, private meetings and negotiations with some bidders to the exclusion of others after bids are opened
and before a contract is awarded constitute favoritism and give an unfair advantage.40 However, a municipality
did not engage in prohibited post-bid negotiations by merely correctly adding together itemized prices to
generate an accurate bid base and confirming with a bidder that the lower figure was accurate. 4!

Negotiations Regarding Amendments. Municipalities cannot ignore competitive bidding requirements by
negotiating amendments to the price of a contract where the price term is definite, even if the negotiated price
would result in savings, without putting the contract out for bid.42

Unsatisfactory Bid Outcomes

Rejecting All Bids. A municipality can reject all bids when it reserves the right to do so in the advertisement or
specifications.#3 However, there should be a good reason for doing so.

Lack of Bids. When a municipality advertises for bids and receives none, the municipality must rebid. If the
municipality receives no bids within 45 days of the second advertisement, then it may negotiate the purchase
price of the item.44

Challenges to Bid Awards
Pennsylvania courts have long held that disappointed bidders have no standing to challenge the bidding process.4>
However, a taxpayer has standing if certain criteria are met.46 The courts have established the following guidelines:

¢ The governmental action would otherwise go unchallenged.

¢ Those directly and immediately affected by the expenditures in question are beneficially affected and not
inclined to challenge the action.

e Judicial relief is appropriate.
¢ Redress through other channels is unavailable.

«  No other persons are better situated to assert the claim.

A disappointed bidder still has standing to challenge if it is also a taxpayer.4”
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IV. Withdrawal of Bids

The Bid Withdrawal Act outlines the procedure through which bids on certain public contracts may be withdrawn
after bids are opened.! Any bidder who meets the requirements of the Bid Withdrawal Act may withdraw its bid
without forfeiting the security it filed with the bid. However, because a public contract is binding from the date of
the award, if the contractor fails to follow the withdrawal procedures, then the contracting body can proceed
against the bid bond if and when the contractor refuses to undertake the work.2

The Bid Withdrawal Act applies to bids relating to any public works construction contract or the provision of services
to or lease of real or personal property, except for highway work. It defines a “contracting body” to include any
municipality, municipal authority, political subdivision, or agency of the commonwealth, but it does not define “public
improvement.”3 All municipal bid specifications and regulations must state whether bids are subject to this statute.

Requirements for Withdrawal without Forfeiture

Any bidder may withdraw its bid from consideration after the bid is opened without forfeiting the security if the
bidder submitted the bid price in good faith and submits credible evidence that its bid price was substantially lower
because of a clerical mistake rather than a judgment mistake. The mistake must be “actually due to an unintentional
and substantial arithmetical error or an unintentional omission of a substantial quantity of work, labor, material, or
services made directly in the compilation of the bid.”4

It is important to note that there are no statutory or judicially created definitions of what constitutes a “substantially
lower” bid, a “substantial arithmetical error,” or “substantial quantity of work, labor, material or services.”
Accordingly, municipalities should consider adopting regulations defining these terms and using a set percentage
deviation from the bid price as a standard. Those regulations could then be incorporated into the bidding
specifications.

Method of Withdrawal

To properly withdraw a bid, the bidder must give notice of its claim to the right to withdraw the bid in writing to the
contracting body within two business days after the contracting body opens the bids.5 That requirement is strictly
construed. The Commonwealth Court held that a bidder failed to comply with the statute when it waited four days
before notifying the contracting body of its intention to withdraw its bid. As a result, the court held that the bidder
was precluded from exercising its right to arbitration.6

Withdrawal is not permitted if it will result in the award of the contract on another bid by the same bidder, any
partner, or to a corporation or business venture owned by or in which the bidder has a substantial interest. Any
bidder permitted to withdraw a bid cannot participate in another bid on the project as a subcontractor or material
supplier without the written approval of the contracting body.”

A contracting body should adopt regulations setting forth precisely how the written notice of withdrawal is to be
accomplished. Is the notice to be mailed or personally delivered? Where? What constitutes “two business days” for
the body? What should the notice contain? Due to the time limits in the Bid Withdrawal Act, the regulations should
specify that the withdrawal notice be accompanied by the credible evidence asserted by the withdrawing bidder
with appropriate affidavits.

The two-day period for notice of withdrawal assumes the contracting body will “consider” the bid for at least two
days. But what if the contracting body designates the successful bidder upon opening bids or shortly thereafter and
the successful bidder then gives the required notice of withdrawal as required by the statute? Technically, the
bidder would be out of luck since the bid was no longer “under consideration,” and it would have to accept the
contract or forfeit its security. It would also be an unjust result that is contrary to the intent of the statute. It would
be tempting for a contracting body to immediately accept a bid with an obviously substantial error in order to take
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advantage of the situation. Instead, after opening the bids, contracting bodies should designate a successful bidder
within two business days of the opening, with the award to take effect at the end of the second business day if no
notice of withdrawal is received from the bidder.

Municipal Options upon Withdrawal

If a bid is properly withdrawn, the contracting body may either award the contract to the next lowest bidder or
reject all bids and resubmit the project for bidding. If the contracting body elects to reject all bids and resubmit as a
result of withdrawal (and not for other reasons), the withdrawing bidder is required to pay the costs of printing new
contract documents, required advertising, and printing and mailing notices to prospective bidders.8

If a contracting body intends to contest a bidder’s right to withdraw, it must hold a hearing within ten business days
after opening the bids and issue an order allowing or denying the claim of withdrawal within five days after the
hearing.? If the contracting body decides it will not contest the withdrawal, then no hearing is required.10

If the contracting body contests, it must pick a hearing time, obtain a stenographer, and provide “timely and
reasonable” notice of the hearing. Municipalities should adopt regulations that specify that 24 hours’ notice of such
hearing is “timely and reasonable.” The notice is to be made by posting, which places responsibility for reading the
notice on the withdrawing bidder. Solicitors should review the bid documents to determine the method and means
of arbitration because the order will be arbitrated under the terms of the bid documents or, if they have no
provisions regarding arbitration, the rules of the American Arbitration Association.

The Bid Withdrawal Act provides the contracting body with the right to proceed with the project if the bidder elects
to arbitrate or refuses to perform.” No time period to elect to arbitrate is specified. Accordingly, municipalities
should consider specifying that time period (for example, 20 days’ written notice) in the bidding specifications. If the
arbitrator rejects the bidder’s claimed right to withdraw, then the bidder forfeits the security as liquidated damages.
A contracting body should make sure its security requirements are sufficient because the deposit appears to be the
limit of a bidder’s liability under the Bid Withdrawal Act.

The Bid Withdrawal Act prohibits a withdrawing bidder from supplying any labor or material or performing any
subcontract for any person performing work on the construction project without the approval of the contracting
body. The penalty for a violation is a misdemeanor, with a fine of up to $25,000 and/or imprisonment of not less
than one or more than two years."2 Both the withdrawing bidder and the bidder ultimately awarded the contract, or
even their subcontractors, could potentially be charged under this provision. Accordingly, it would be good practice
for any contracting body permitting a bidder to withdraw to advise it and all who subsequently participate in the
project of this criminal liability in order to avoid any inadvertent violation of the Bid Withdrawal Act. Furthermore,
neither the contracting body nor its elected or appointed officials will incur any liability or surcharge if they permit
the withdrawal of bids in accordance with the statute.3

Regulations
The Bid Withdrawal Act specifically provides that a municipality or authority may prepare regulations to carry out
the intent and purposes of the law.1# The following possible regulations might be adopted:

¢ Aregulation specifying contracts subject to the Bid Withdrawal Act and a statement of such in
bidding specifications.

¢ Aregulation defining “substantial error” based upon the percentage of the total bid without such error.

¢ Aregulation setting forth a precise method for giving notice of withdrawal, which must include the
bidder’s “credible evidence” and statement with affidavits.

¢ Aregulation setting forth a precise method of giving notice of hearing and the decision resulting from
the hearing.

¢ A regulation providing for a specific method of arbitration if none is contained in bidding specifications or if
another method is desired.
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10.  Myers v. Bushkill-Lower Lehigh Joint Sewer Authority, 24 D&C.3d 573 (Northampton C.C.P. 1982).
M. 73 P.S.§1604(b).

12. 73 P.S.&§1606.

13. 73 P.S.§1605.

14. 73 P.S.§1602.
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V. Contract Contents

Municipalities should carefully review all contracts, including construction contracts, before entering into them to
ensure that all terms they desire are included or, conversely, that any undesired terms are omitted or the subject of
further negotiation. They should also rely on the expertise and advice of their solicitors, who should be involved in
the preparation and review of the contract and any supporting documents.

Counties, cities, and townships of the first class must execute written contracts.! Boroughs and townships of the
second class do not have this requirement, but reliance on oral contracts is inadvisable for many reasons.

Standard Terms
The rights, duties, and responsibilities of the contractor and the municipality are defined in the contract. The
following standard terms are generally found in construction contracts.

18

Statement of Work. The statement of work is particularly important because the contractor is bound to
perform only the work specifically defined and referred to in the statement of work. Thus, all desired items must
be included, either by expressly describing them or by referring to descriptions of them in other supplemental
documents, such as the plans and specifications, and incorporating those documents by reference.

Change Orders and Extra Cost Claims. The contract should include language that indicates the procedure for
making changes in the statement of work. The contract should require that requests for changes be made in
writing and approved by the municipality before the change is undertaken. Municipalities may alter, add, or
subtract portions of the work without invalidating the original contract as long as the contract sum is adjusted
accordingly. Extra compensation on public contracts can be earned if the extra work was unforeseen as a
possibility in the original contract and the extra work was performed in strict compliance with the terms of the
contract.2 Change orders cannot vary so far from the original plan or be so significant as to constitute a new
undertaking.3 The amount of cost changes should be limited, usually no more than 15 percent. All changes
should be executed as required by the original contract. Requested extensions in construction time should be
considered at the time changes are ordered.

Payment Schedule and Interest Penalties. For public works contracts that are more than $50,000, the
contracting body must make each payment within 45 days after the contractor submits an application for
payment. There is a grace period of 15 days after which interest penalties apply. But the law allows the contract
itself to specify a different time period for payment and a different grace period.# Interest penalties do not apply
where the municipality has failed to receive grant funds allocated by the federal or state government for the
project. The municipality must notify the contractor if it intends to withhold payment for deficiencies in the work
within 15 days after application for payment or a different deadline specified in the contract.>

In addition, the Political Subdivision Procurement Interest Payment Act requires political subdivisions to pay an
interest penalty when they fail to make payment for property and services obtained from a “qualified small
business concern” by the date specified in the contract.6 Exceptions are made if the delinquency is caused by
the failure of the federal or state government to pay funds designated for the specific project.” The law applies
only to those invoices payable to businesses employing 100 or fewer people, and it does not apply to any public
works contracts valued at more than $50,000 or to any municipalities that are determined to be distressed
under the Municipalities Financial Recovery Act.8 Any business that qualifies must state so on the invoice or
provide a separate statement to the political subdivision. Interest penalties accrue if the payment is not made
within 30 days of receipt of a proper invoice, unless a different period is set in the contract. The political
subdivision must notify the contractor of any defect in supplies or services within the initial 30-day period.

Holdback of Payments (Retainage). To protect themselves from damages not evident during construction,
political subdivisions should consider setting a percentage (often 10 percent) to be withheld until all claims have
been satisfied. That retainage may also be used if there is some question about whether or not the contractor
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can complete the job with the balance of payments due. Examples of the damages the political subdivision can
protect itself against include failure of the contractor to pay subcontractors or pay for materials, defective work
to be corrected, property damage claims by individuals, or damages to another contractor.

For public works contracts that exceed $50,000, retainage provisions in contracts are limited by law. Retainage
cannot exceed 10 percent of the amount due the contractor until 50 percent of the contract is completed. After
that, half of the retainage must be returned to the contractor, unless there is specific cause for greater
withholding. For example, if a dispute arises over increased costs due to delays by another prime contractor,
additional retainage is permitted up to 1%2 times the amount of any possible liability. All money retained by the
municipality may be withheld until substantial completion.2

Authority of the Municipality’s Consultant. Define the role of the municipality’s consultant, whether an
engineer, architect, landscape architect, or other type of consultant. The contract should give the consultant the
power to stop work, to redirect the use of labor and materials, to increase or decrease the work force, and to
accept or reject materials and work not conforming to the conditions of the contract. The consultant’s decision
concerning technical aspects of the work should be final.

Subcontracts. The contract should require the contractor to identify all subcontractors and their area(s) of
competency. The contractor should be held responsible for the performance of all subcontractors. The contract
should also prohibit the contractor from subcontracting more than a stated portion of the work.

Final Cleanup. The contract should require the contractor to remove, at its expense, all equipment, excess
materials, rubbish, and any other materials either brought to or created at the site during construction.

Contractor Liability. The contractor should be required to maintain insurance to protect itself, the municipality,
and municipal officials from claims arising from workers’ compensation or other damage claims arising from
operations under the contract, whether they are the result of actions or omissions of the contractor, a
subcontractor, or anyone directly or indirectly employed by either of them. The amount of insurance may vary
by area or contractor. However, minimum amounts must be specified, such as $50,000 for public liability and
$20,000 for property damage. The municipality should approve the company underwriting the insurance, and
certificates of insurance must be filed with the municipality, if requested.

Licenses, Permits, and Regulations. The contractor should be responsible for obtaining all licenses and permits
necessary for the execution of the work, such as water tap-in or state highway cut permits. The contractor
should give all notices and comply with all laws, bylaws, rules, and regulations pertaining to the conduct of the
work. If the contractor performs any work knowing it to be contrary to regulations or rules, and without written
notice, it should be responsible for all costs arising from the violation.

Anti Bid-Rigging. Contractors are prohibited from conspiring and colluding to commit bid-rigging.1® Although
non-collusion affidavits are not required in municipal contracts, it is a good practice to incorporate them. Forms
are available from the Pennsylvania Attorney General’s Office.

Non-Discrimination. Every contract for the construction, alteration, or repair of public buildings or public works
must contain provisions prohibiting discrimination based on gender, race, creed, or color. That requirement also
applies to subcontractors and others acting on behalf of the government. If there are violations, then the
municipality may terminate the contract, and all money due or to become due may be forfeited.!

Bonds

Bond requirements are scattered throughout the municipal codes and other legislation. The three principal types of
bonds in use are bid bonds, performance bonds, and payment bonds. Bid bonds accompany submitted bids as a
pledge of the bidder’s good faith. Performance bonds accompany the signing of a contract and pledge the
contractor to carry out the terms of the contract. They are for the protection of the municipality contracting for the
performance of work. Payment bonds are intended for the protection of subcontractors and other individuals
furnishing labor or materials for the project to the prime contractor.
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A su

mmary of bonding requirements appears below. Municipal officials should be guided by the advice of their

solicitors in ascertaining that all required bonds are submitted.

Bid Bonds. Bid bonds in a reasonable amount are required for purchases and contracts for more than $19,100
for second through eighth class counties.]2 For cities, bid bonds, certified checks, or bank checks may be
required for advertised purchases and contracts exceeding $19,100, but the amount is unspecified.]3 For
boroughs, any bid bonds are at the discretion of the council and must be in the form of cash, money order,
certified or cashier’s check, or letter of credit.'4 There are no bid bond requirements for townships.

Payment Bonds. The Public Works Contractors’ Bond Law requires payment bonds in the full amount of the
contract for all contracts for construction, reconstruction, alteration, or repair of public buildings, works, or
improvements, including highways, if the amount of the contract exceeds $10,000.15 All of the municipal codes
reference the Public Works Contractors’ Bond Law, which is intended to offer protection to subcontractors.'®

Performance Bonds. The municipal codes also include provisions for performance bonds from contractors. For
example, boroughs and townships may require a bond, letter of credit, or other reasonable security valued
between 10 and 100 percent of the contract amount, which shall be due 20 days after the award, unless the
council or board sets a shorter period, which cannot be less than 10 days.'” Counties may require similar
security in a sufficient amount, which shall be due within 30 days unless the county sets a shorter period.18

REFERENCES

1.

18.
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16 P.S. § 1801 (County Code, Section 1801); 53 P.S. § 36901.1 and 36901.2 (Third Class City Code, Sections 1901.1 and 1901.2);
53 P.S. § 56802(a) (First Class Township Code, Section 1802(a)).

Teodori v. Penn Hills School Dist. Authority, 196 A.2d 306, 413 Pa. 127 (1964).

Hibbs v. Arensberg, 119 A. 727, 276 Pa. 24 (1923); Emporium Area Joint School Authority v. Arundson Construction and Bldg.
Supply Co., 156 A.2d 554, 191 Pa. Super. 372 (1960), reversed on other grounds, 166 A.2d 269, 402 Pa. 81 (1961).

62 Pa.C.S.A. § 3932.

62 Pa.C.S.A. § 3934(b).

72 P.S. §1603-C(a).

72 P.S. §1609-C.

72 P.S. §1610-C.

62 Pa.C.S.A. § 3921.

62 Pa.C.S.A. § 4507.

62 Pa.C.S.A. § 3701.

16 P.S. § 1802(f) (County Code, Section 1802(f)); 16 P.S. § 5001(b.1) (Second Class County Code).
53 P.S. § 36901.6 (Third Class City Code, Section 1901.6).

8 Pa.C.S.A. §1402(b)(1) (Borough Code, Section 1402(b)(1).
8 P.S.§193.1.

8 Pa.C.S.A. § 1406 (Borough Code, Section 1406); 16 P.S. § 1802(j) (County Code, Section 1802(j)); 53 P.S. § 36901.6(c)
(Third Class City Code, Section 1901.6(c)); 53 P.S. § 56804 (First Class Township Code, Section 1804); 53 P.S. § 68105
(Second Class Township Code, Section 3105); Cornerstone Land Development Co. of Pittsburgh LLC v. Wadwell Group, 959
A.2d 1264 (Pa.Super. 2008).

8 Pa.C.S.A. § 1402(c) (Borough Code, Section 1402(c)); 53 P.S. & 56802(i) (First Class Township Code, Section 1802(i)); 53
P.S. § 68102(g) (Second Class Township Code, Section 3102(g)).

16 P.S. § 1802(j) (County Code, Section 1802())).
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V1. Purchasing Controls

Municipalities should adopt purchasing regulations that specify the duties of the purchasing agent, the procedure
for obtaining competitive bids, how to purchase items that do not require bids, and how and under what conditions
emergency purchases may be made. These regulations should be adopted by the governing body in the form of an
ordinance or resolution.

Regulations are useful in many ways and help clear up confusion. Sales representatives often fail to understand the
laws governing public purchasing and the restrictions placed on government officials. In addition, municipalities
and the general public both benefit from having the ability to review and understand the purchasing policies of
the municipality.

Standardized Purchases

An essential requirement of a good purchasing program is that goods are standardized and purchased in
accordance with carefully drawn specifications. Such policies take advantage of lower prices that result from bulk
purchases. They also lower the administrative costs of purchasing by reducing the number of purchases made.

Begin with a careful study of the types of materials and equipment in use and the services they support. Often
different sizes and quantities of the same item are being used. For example, envelopes are items that are often not
standardized. Different sizes are used for many purposes — to send out tax, water, and sewer bills; to pay suppliers;
and for general correspondence. Some differences may be justified, but others may not, especially considering the
unit cost reduction resulting from standardization. Other materials lending themselves to standardization include
stationery, cleaning compounds, paper towels, hand tools, and office supplies. An exception would be a highly
specialized good used mainly by a single department, division, or other unit within the municipality.

Drafting Specifications

Specifications are a concise and complete description of qualities necessary for products to meet acceptable
purchase requirements of the municipality. A municipality should ensure that goods and services meet or even
exceed specification requirements before it considers purchasing them. Specifications may be in the form of written
descriptions, drawings, commmercial designations, industry standards, or other descriptive references. Specifications
become an integral part of the purchase order or contract.

Well-written specifications are essential if economy and efficiency are to be achieved. They help to ensure that
maximum value is obtained for tax dollars spent and that all qualified suppliers, large and small, are able to compete
on a level playing field.

See page 9 for additional discussion of specifications.

Operating Procedures

Another necessary ingredient of a sound procurement process is a clear, complete set of written operating
procedures. These procedures, a more detailed explanation of established regulations, should outline the specific
steps to be taken by those involved with the procurement process. Forms and procedures should be limited to only
those necessary. The unique characteristics of a particular municipality should determine the degree of detail in
these procedures. The procedures should cover such points as preparing purchase requisitions, soliciting bids,
informal bidding, preparing purchase orders, inspecting and testing goods, making prompt payment, and
identifying exceptions to the normal purchasing process.
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At a minimum, all municipalities should have purchasing controls that accomplish the following:
¢ Ensure materials and services are ordered only by authorized employees and officials.
¢ Adbvertise purchases in accordance with the applicable municipal code.
¢ Ensure that goods are received and in good, working condition prior to authorizing payment.

. Identify monies encumbered for those purchases that have been ordered but have not been received.

Municipalities should be careful to remain within the terms of the contract when ordering goods or services from
vendors. Courts have found municipalities liable for the costs of goods or services beyond the contracted amount
where the municipalities voluntarily accepted materials or services and made no effort to reject them where there
was an opportunity to do so.!

Municipal Officials’ Responsibilities

The governing body designates those municipal officials or employees who are authorized to initiate purchase
orders and notifies all who are involved in the municipal purchasing process. The municipal employee or official
authorized to make purchases prepares a list of needed items on a purchase order form. With this form, a separate
requisition form is not required. The person authorizing the purchase fills in only the description and number of units
required and signs in the lower right above “authorized signature.” The form is then forwarded to the municipal
secretary or treasurer.

If the purchase will exceed $19,100, bids must be obtained in accordance with the applicable municipal codes. For
purchases between $10,300 and $19,100, at least three written or telephone price quotations are required (except
for cities and second class counties). Informal price quotations are desirable and can be required by local regulation.
On high cost items, a bid bond might be appropriate.

When firm prices are received or formal bids are tabulated, the balance of the purchase order form is filled out to
include the name of the vendor, purchase order number, and expenditure account to be charged. In addition, the
treasurer or finance officer signs the form to certify that sufficient municipal funds are available to pay for the purchase.

Even though no accounting entry is made when the purchase order is sent out, the money for the amount of the
purchase is actually “encumbered.” A municipality should have a record of the amount of encumbered money at
any given time so it can adjust its financial report to reflect the expenditures and the encumbrances as they affect
the municipality’s financial position. As each purchase order is sent out, the amount, date, and account numbers are
recorded. When the goods are received, a line is drawn through the entry and the date of receipt is entered.
Whenever a financial report is prepared, the secretary can refer to the record of outstanding purchases and note the
encumbrances for each account and adjust the financial report accordingly.

On the basis of the purchase order form, the vendor ships the desired materials. The shipping list, received goods
and purchase order are compared by the employee receiving the shipment. If all materials are received as ordered,
the recipient should note this information on the purchase order, sign and return the form to the secretary, treasurer
or finance officer. If the accounts of your municipality are maintained on a “modified accrual” basis, which means
that purchases are recorded when the invoice is received rather than when the check is written, then an entry in the
purchase journal of the municipality should be made at this time. If your accounting system is maintained on a cash
basis, no formal entry would be made in the books until the check is actually drawn for the purchase. The secretary
or treasurer then makes out a check (without signature).

At the next regular meeting of the governing body, the invoice is presented for approval. When approved, the

check is signed and the treasurer enters the expenditure in the expenditure journal. The check is signed by the
treasurer and forwarded to the vendor.
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Contract Files

It is good practice for a municipality to keep a file relating to current and recently completed municipal contracts.
This helps to determine when the process for advertising and awarding new annual contracts should be started and
to identify the past qualified bidders. It also provides the municipality with models of past advertisements,
instructions to bidders, and other contract documents. Proper files can aid in determining the current status of all
municipal contractual disputes.

Revolving Contract Files. This file provides a single source of summary information on all current municipal
contracts. The file should be maintained on forms designed to show all necessary information. It must provide
spaces to enter information describing the contract, whether it is an annual or a one-time project, and the dollar
amount of the contract. Other information can include start and stop dates, renewal dates for annual contracts,
evaluation of contractor performance, other municipalities or governmental agencies involved, and an
identification of related current or completed contracts. The forms should show the history of billings and
payments on the contract. The forms should be updated monthly when checks are written to cover the invoices
received during the month. The person posting the forms can note any annual contracts coming due, as well as
remove to the completed contract file forms for contracts terminated during the period.

Advertisements and Instructions to Bidders. Past copies of these items should be maintained in a file to aid in
the preparation of new advertising and instructions on upcoming bids. Special features giving good or bad
results in past advertisements and instructions should be noted for future reference.

Contracts. Maintain a file for municipal contracts. This file may be in addition to the official contract records,
primarily to provide guidance for the solicitor and other officials in preparing new contract documents.

List of Bidders. This file should contain names and addresses and types of services where bids have been
received from vendors and contractors over the past several years. Where there have been many bidders, it
may be necessary to subdivide the file into subject areas, such as road construction vehicles, construction
materials, and snow removal materials. Particularly good or bad experiences with specific bidders should be
noted. The municipality is also required to maintain a list of persons ineligible for participation in contracts or
subcontracts under the Antibid-Rigging Act.2

REFERENCES

1. JA. & W.A. Hess, Inc. v. Hazle Tp., 305 A.2d 404, 9 Pa. Cmwilth. 409 (1973); Township of Ridley v. Haulaway Trash Removal, Inc.,
448 A.2d 654, 68 Pa.Cmwlth. 16 (1982); Ridley Tp. v. Pipe Maintenance Services, Inc., 477 A.2d 610, 83 Pa.Cmwlth. 425 (1984).

2. 62PaCS.A. §4505(b).
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VII. Conflicts of Interest in Purchasing

The State Public Official and Employee Ethics Act (“Ethics Act”) plays an important role in ensuring that public
purchasing is performed in a manner that appropriately safeguards taxpayer funds. The Ethics Act provides that
“public office is a public trust and that any effort to realize personal financial gain through public office other than
compensation provided by law is a violation of that trust.”!

Under the Ethics Act, no public official or public employee can enter into a contract valued at $500 or more with his
or her governmental body, unless the contract is awarded through a public process, including prior public notice
and subsequent public disclosure of all proposals considered and contracts awarded. This prohibition also extends
to any subcontract valued at $500 or more with any person who has been awarded a contract by the governmental
body. Furthermore, it applies to the public official or employee’s spouse or child or any business in which the public
official or public employee or his or her spouse or child is associated. Any public official or public employee with a
personal interest cannot have any supervisory responsibility for administering the contract.2

The various municipal codes contain references addressing the personal interests of public officials and public
employees with respect to public contracting. For example, the County Code and Borough Code reference the
restrictions set forth in the Ethics Act.3 In addition, a personal interest is prohibited in contracts exceeding $300 in
townships of the first class and $500 in townships of the second class.#4 Where a contract is awarded to a firm
employing a borough council member, township commissioner, or township supervisor in a non-management
position, the official must inform the governing body of the employment status and refrain from voting on the
contract.> Engineers and architects employed by the municipality to prepare plans or specifications for any public
work are prohibited from bidding on the project. Sharing fees between a contractor and any municipal officer or
employee is prohibited except where there is full prior disclosure and affirmative approval by the governing body.6

The interest of an official must be certain, pecuniary, or proprietary and direct. Sentimental or general interest is not
enough.” A township commissioner was not disqualified from voting on a contract for ambulance service simply
because a member of his family was employed by one of the bidders in a non-administrative or nonexecutive
capacity.8 Also, two township supervisors with remote private business dealings with a bidder on a township
contract did not violate the personal interest provision.2 Furthermore, a township supervisor did not violate the
Ethics Act when he suggested at a meeting that township vehicles be serviced at a business where he worked
because the supervisor did not enter into a contract to service the vehicles.’0 However, other courts have held the
prohibition to be broad and that the officer need not be a contracting party to have a personal interest; the amounts
involved are immaterial.l

Penalties for violation include fines, surcharges, terms of imprisonment, and ouster from office.2

Any contract or purchase a municipality wishes to make in which an official or employee has a personal interest
should be closely scrutinized as to its legality. The appearance of honesty and impartiality is just as important as
fulfilling legal requirements.

REFERENCES
1. 65Pa.CS.A. §1011a).

2. 65Pa.C.S.A. 81103(H.

3. 8Pa.CS.A. §1404 (Borough Code, Section 1404); 16 P.S. § 1806 (County Code, Section 1806); Kimball v. Cambria County, 36
D.&C.2d 662 (Cambria C.C.P. 1965).

4. 53 P.S. §56811 (First Class Township Code, Section 1811); 53 P.S. & 68102(i) (Second Class Township Code, Section 3102(i)).

53 P.S. § 36912 (Third Class City Code, Section 1912); 53 P.S. § 56807 (First Class Township Code, Section 1807); 53 P.S. &
68109 (Second Class Township Code, Section 3109).

6. 8 Pa.C.S.A. §1402(f) (Borough Code, Section 1402(f)); 53 P.S. § 36901.8 (Third Class City Code, Section 1901.8); 53 P.S. &
56802(f) (First Class Township Code, Section 1802(f)); 53 P.S. § 68102(m) (Second Class Township Code, Section 3102(m)).
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VIIl. Special Purchasing Requirements

Numerous other laws impose special requirements on municipalities when they make purchases, such as limitations
on the use of liquid fuels funds and federal grant funds, restrictions on purchases of steel products and motor
vehicles, and requirements that prevailing wages and workers’ compensation insurance be paid.

Liquid Fuels Funds

Municipalities must not commingle state funds allotted under the Liquid Fuels Tax Municipal Allocation Law (“Liquid
Fuels Law”) with any other funds. They must establish a special fund for such deposits and payments and submit an
annual report to the Department of Transportation (“PennDOT”) concerning the use of the funds.! However,
PennDOT permits municipalities to spend money for highway purposes by borrowing or transferring money from
their general fund and reimburse the general fund by transferring from the liquid fuels fund during the current year.
These transfers can only be made if the municipalities can identify the reimbursed costs and the costs are
permissible under the Liquid Fuels Law. The transfers must be made by a check drawn on the liquid fuels fund and
reported on the annual check record account.

That portion of the allocation budgeted for maintenance, materials, supplies, small tools, and major equipment (not
to exceed 20 percent of the allocation) may be spent without further approval of PennDOT. Contracts for
maintenance amounting to $10,000 or more, however, require the same procedures as contracts for construction.

CAVEAT: Pursuant to a memorandum dated October of 2018 titled Procurement of Maintenance and Repair
Services for Traffic Signals with Liquid Fuels Funds, the Pennsylvania Department of Transportation (“PennDOT”)
has advised that procurement of maintenance and repair services for traffic signals must be advertised and
competitively bid.

State funds budgeted for construction, reconstruction or widening of roads, streets, bridges, and drainage
structures may not be spent without prior approval of PennDOT, regardless of whether the work is performed by
contract or by municipal employees. No work may be started until a Project Approved Form, MS-329, is approved
by PennDOT. Authorization to proceed occurs when a copy is sent to the municipality.

During the course of construction, inspections of work are made by a representative of the District Office of
Municipal Services as well as by local authorities. Upon completion, the municipality must complete the Project
Completion Report, MS-909, which will be countersigned by the municipal services representative.

Counties may, but are not required to, allocate all or part of their annual grant to political subdivisions within the
county for road and bridge maintenance and construction. Disposition of the funds is subject to the action of the
board of county commissioners.

All other legal procedures involving PennDOT in executing projects under state aid funds to the municipalities are
applicable to county allocation to local subdivisions as previously described. These include PennDOT approval of
plans and specifications, submission of completion form by the municipality, PennDOT inspection of completed
work, and notification of the county or PennDOT of approval for payment. All other forms required in state aid
projects are also required for county aid projects, whether the project is financed solely by county local funds, or by
a combination of local, county and state appropriations.

For additional information, see the Policies and Procedures manual prepared by PennDOT’s Bureau of Municipal
Services (PUB 9 (12-13)).

Davis-Bacon Act

When using federal grant or loan monies for the construction, alteration, or repair (including painting and
decorating) of public buildings or public works, municipalities must comply with the wage rates and record-keeping
procedures established by the Davis-Bacon Act. Those requirements apply when the project costs exceed $2,000
and where federal funds supply more than 25 percent of the total project costs.
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For more information about the Davis-Bacon Act, visit the U.S. Department of Labor website at www.dol.gov and
search for “Davis-Bacon and Related Acts.” Any municipality with a question as to whether it must comply with
Davis-Bacon requirements should contact the regional office of the Philadelphia Employment Standards
Administration at (215) 861-5830.

Steel Products

Under the terms of the Steel Products Procurement Act, all public works contracts, including construction,
maintenance, and repair, must require the use of steel products made in the United States.2 Each municipal code
also contains a provision referring to the Steel Products Procurement Act.3 The definition of “public works”
specifically includes, among other things, buildings, highways, transit systems, airports, and bridges, regardless of
whether permanent or temporary and for governmental or private use.# The Steel Products Procurement Act
requires municipal officials to obtain certification of the source of steel products used before payments are made.>

Motor Vehicles

Under the Motor Vehicle Procurement Act, municipalities are required to purchase or lease motor vehicles
manufactured or assembled in North America. A vehicle qualifies if a majority of the principal components are
assembled into the final product in North America.6 However, if the municipality states in writing that compliance
would be in the public interest or that the cost is unreasonable, then it need not satisfy the law. The municipality
must be satisfied that the provisions of the law have been met before it can make payments to any contractor
supplying motor vehicles.”

Prevailing Wages

For public works contracts exceeding $25,000, except for maintenance projects,8 the Prevailing Wage Act requires
municipalities to pay the prevailing minimum wage to all workers on the project.2 The purpose of the Prevailing
Wage Act is to protect workers on public projects from substandard wages.]0 Prevailing minimum wages are
determined by the Department of Labor and Industry. Reference to prevailing wages must be made in the notice
requesting bids on the project.! Potential bidders may request wage reviews by the Department of Labor and
Industry. Those determinations can, in turn, be appealed to the Prevailing Wage Appeals Board.]2 Those wages
become part of the contract and cannot be altered during the contract period.13

In addition, in 2013, the General Assembly enacted Act 89, which modified the Prevailing Wage Act’s requirements
for locally funded highway and bridge projects, which include those paid for entirely by funds allocated through the
Liquid Fuels Law, made available from the Highway Bridge Improvement Restricted Account, awarded to
municipalities as transportation enhancement grants, and allocated from municipal budgetary sources or from the
impact fees distributed pursuant to the Oil and Gas Act. Those projects must comply with prevailing wage
requirements if the estimated total project costs exceed $100,000.14

For further information, contact the Bureau of Labor Law Compliance, Pennsylvania Department of Labor &
Industry, 1301 Labor & Industry Building, Harrisburg, PA 17120 or (800) 932-0665.

Workers’ Compensation

The municipal codes require that all contracts involving the employment of labor include provisions for workers’
compensation insurance. All contractors must produce proof that they accept the provisions of the Workers’
Compensation Act and have insured their liability in accordance with that law.1>

Guaranteed Energy Savings Contracts

Municipalities are permitted to enter into guaranteed energy savings contracts, which are for the evaluation and
recommendation of energy conservation measures and for implementation of one or more such measures.'6 The
municipality may be required to award the contract at a public meeting after public notice. They are also authorized
to accept competitive sealed bids.l”
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IX. Intergovernmental Cooperation in Purchasing

Municipalities looking for ways to reduce their purchasing costs should consider the viability of entering into
intergovernmental arrangements. Such arrangements take advantage of economies of scale by increasing the
volume of materials to be purchased.

Municipal Cooperative Purchasing

The Intergovernmental Cooperation Act sets forth the manner in which municipalities may enter into cooperative
purchasing contracts with other municipalities. These contracts are deemed in force once they have been adopted
by ordinance by all cooperating municipalities.!

When several municipalities (particularly small municipalities) participate in a joint purchasing program, they are
likely to save a considerable amount of money because they will be able to take advantage of volume pricing. In
addition, each time a vendor receives a request for bids, it must prepare separate bid documents, maintain separate
records, and be prepared to handle small orders individually. With a large contract, the vendor’s administrative costs
are reduced and the vendor will often be willing to accept a smaller profit per unit if assured of selling many units.

In a joint purchasing program, representatives from two or more municipalities estimate the quantities of certain
items each municipality will need over the next year. If a municipality wants a special or different item, then the
municipality does not need to participate in the program and can purchase the items separately. The end result is a
list of requirements from each cooperating municipality and the total quantities required.

The next step is formal advertising for the quantities requested by the cooperating municipalities. Advertising costs
are reduced because only a joint advertisement is needed. The advertisement must be posted at least once a week
for two weeks in at least one and not more than two newspapers of general circulation in the participating
municipalities.2 In addition, the participating municipalities must still satisfy the bidding requirements, including
those relating to bidding thresholds and written or telephone quotes.3

Each municipality should keep a copy of the specifications for materials being purchased. Instructions to bidders
should specify that each cooperating municipality will submit purchase orders even though a single, collective bid is
being requested from the vendors. Deliveries will be made to each municipality, and the invoicing and payments will
be handled by each municipality. In this way, each municipality controls the timing.

The bids are opened at a meeting attended by representatives from all cooperating municipalities. They jointly
determine the lowest qualified bidder. The municipalities then prepare a joint letter notifying the successful bidder.

To simplify the administration of a joint purchasing program, each governing body can appoint one of its members
to ajoint purchasing committee. This committee should meet regularly to determine needs, review how the system
is working, and plan for streamlining the process. The committee, with the help of a solicitor, prepares the schedules,
quantity estimates, and the necessary bid documents.

A properly administered joint purchasing program can result in considerable savings. It can provide a joint forum for
municipal officials to trade ideas on a variety of common local problems. It is likely to lead to other areas of
municipal cooperation and more effective solutions to area-wide problems. At the same time, each municipality
retains autonomy and local control.

County Contracts. Counties are authorized to permit municipalities within the county to make piggyback
purchases off contracts executed by them.# Municipalities making such purchases are exempted from statutory
requirements concerning competitive bidding. The municipality must agree to participate by ordinance or
resolution and provide a copy to the county purchasing agency and the county solicitor. The county establishes
the regulations. Each contract that is let by the county under these provisions must specifically reference the
availability of the municipal piggyback option.

29


http:likelytosaveaconsiderableamountofmoneybecausetheywillbeabletotakeadvantageofvolumepricing.In

PURCHASING HANDBOOK
February 20719

Schools and Nonprofit Organizations. Counties or municipalities may, by ordinance, also authorize joint
purchases of materials, supplies, and equipment with private or public schools, colleges or universities, and
nonprofit human service agencies within the county or municipality.5

State-Local Cooperative Purchasing

The commonwealth Procurement Code permits “local public procurement units” such as political subdivisions to
purchase materials, supplies, equipment, and vehicles through state contracts entered into by the Department of
General Services.6 This cooperative purchasing program is administered by the Department of General Services’
Bureau of Procurement and is known as “COSTARS.” The program uses collective purchasing power to obtain more
competitive pricing and choice than individual local public procurement units might otherwise be able to obtain on
their own.

An additional benefit of the COSTARS program is that it exempts political subdivisions from complying with existing
statutory requirements governing competitive bidding and execution of contracts because those requirements
have already been satisfied at the statewide level.

To participate in this program, the governing body of the political subdivision must pass and file a requesting
authorization to participate in cooperative purchasing. This resolution must be filed with the Department of
General Services.

The political subdivision may work directly with the Department of General Services for its purchasing needs. All
contract information, as well as a sample resolution, is available free of charge on the departmental web page at
www.dgs.state.pa.us. Organizations are also required to forward a copy of each purchase order for contracted items
to the department. Orders are sent directly to the vendor, and merchandise is delivered directly to the location
specified by the participants. The commonwealth does not serve as a purchasing agent.

For additional information about these cooperative purchasing programs, please contact the Department of
General Services, Bureau of Procurement, Room 414, North Office Building, Harrisburg, PA 17125 or (717) 787-5733.

Federal Surplus Property Program

The Department of General Services is responsible for administering the distribution of surplus federal property,
such as motor vehicles, hand tools, office furniture, computers, electronic equipment, heavy equipment, and other
usable property through the Federal Surplus Property Program. The program is available to municipalities,
emergency service organizations, schools, and other nonprofit organizations.

There is no cost to apply to participate in this program. However, the participant incurs a service charge to cover
the state’s cost to administer the program. The actual service charge on each item depends on the original cost of
the item, its condition, and any unusual costs incurred.

Some restrictions are placed on federal surplus property. All property must be placed into use within one year from
its acquisition and must be used for at least one year from the date it is placed into use. Higher value items (those
valued at $5,000 or more in new condition) must be used for at least 18 months. Property is restricted to organizational
use only; no personal use is permitted. Property cannot be sold, loaned, leased, traded, or torn down for parts during
the minimum use period. Property must be used only by the receiving organization and cannot be transferred.

Eligible and prospective participants are invited to browse through the federal distribution centers and check the
online inventory list to see what surplus items are currently being offered. The Main Distribution Center in Pennsylvania
also operates a toll-free hotline at (800) 235-1555, and representatives are available to answer any questions about
the program and the availability of surplus property. Additionally, the Department of General Services publishes a
circular, called the Surplus Sampler, which lists equipment and supplies available to eligible organizations.
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State Surplus Property

State surplus property, such as office furniture, typewriters, and tools, is offered for public sale at the Department of
General Services’ State Surplus Property Distribution Center in Harrisburg, at special sales held periodically
throughout the commonwealth, or through online auctions.

The commonwealth also offers private online sales for municipalities on heavy equipment, off-road equipment, and
dump trucks before they are offered for sale to the general public.

For more information regarding the state surplus property purchasing programs, visit the Department of General
Services website at www.dgs.state.pa.us/bsso and click on “State Surplus Property Program.” You may also call the
Department of General Services’ Bureau of Supplies & Surplus Operations at (717) 787-6159.

REFERENCES
1. 53 Pa.CS.A. §2315.

53 Pa.C.S.A. § 2308.
53 Pa.C.S.A. §§ 2311-2313.
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53 Pa.C.S.A. § 2310.
62 Pa.C.S.A. § 1901 et seq.
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X. Types of Purchasing Arrangements

Whether considering the purchase of materials, equipment, or supplies or entering into construction contracts,
municipal officials should investigate the types of purchasing arrangements available to determine the type of
contract most suitable for the intended purchase.

Lump Sum Contracts

The lump sum contract obligates the contractor to perform the work or provide the item according to the plans and
specifications for a specified sum of money. Lump sum contracts are primarily used for purchases or projects where
the plans and specifications are completed in detail before the municipality requests bids. This procedure allows the
municipality to determine the cost of the project or purchase in advance. This type of contract is not generally
recommended when plans and specifications are incomplete because the bids will generally be higher than
otherwise necessary because of the uncertainty caused by the incomplete plans and specifications. In addition,
change orders after construction has commenced can be costly and lead to disputes.

Unit Price Contracts

The unit price contract is based on an estimate of the number of units needed and a price per unit. The contract
provides for compensation to the contractor for each actual unit constructed or supplied at the agreed price. The
estimated quantities at the proposed unit prices submitted by bidders are used in comparing the bids. This type of
contract is advantageous when the work requires quantities of relatively few types of construction or purchases and
the quantities cannot be accurately identified in advance. A great deal of variation is permitted in this type of
contract without the need for formal change orders as long as the items remain generally the same as indicated in
the initial contract. In addition, the magnitude of the project or purchases need not be delineated at the beginning.
However, the detailed plans and specifications per unit must be complete before the bidding process begins.

It is also possible to combine the characteristics of lump sum and unit price contracts. There are advantages to this
hybrid contract when a definite number of items can be covered by the lump sum feature and an indefinite quantity
of items, fixed in detail, can be included in the unit price method.

Annual Contracts

Many supplies and materials can be obtained through annual contracts in which the municipality requests and
receives bids for the approximate quantities it expects to use during the year. As the need arises, the municipality
can order the needed quantity. The order may be for all or part of the annual requirements. Annual contracts should
be advertised and let at a specific time of the year.

A listing of materials typically acquired through annual contracts is shown on the next page. The main advantage of
annual contracts is that the municipality does not have to go through the advertising, bidding, and contract award
procedures for each purchase. In addition, because the contract amount over a one-year period may be quite large,
quantity cost advantages are generally realized.

Typical Annual Contracts
Roadway Construction Materials and Services
¢ Emulsified asphalt, paving asphalt, and liquid asphalt
. Construction of asphalt concrete pavement
e Asphalt concrete discharged into trucks
¢ Asphalt concrete furnished, delivered, and stockpiled or truck-spread
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¢ Rock, sand, and crushed aggregate base furnished, delivered, and stockpiled or truck-spread
¢ Ready mixed Portland cement concrete

. Portland cement in sack containers

Printing and Duplicating Services
¢ Printing official advertising

¢ Reproduction of prints, drawings, maps, plans, and other documents

Expendable Materials for Mechanical Equipment
¢ Kerosene and cleaning solvent

. Gasoline, diesel fuel, and fuel oil

¢ Engine lubricating oils, oil for hydraulic systems, and chassis lubricants
¢« Lead acid type storage batteries

*  Tires and inner tubes

¢ Retreading and repairing tire casings

Miscellaneous Materials
¢ Dairy manure fertilizer

¢ Reflective coating materials for roadway traffic line striping

. Incandescent, fluorescent, quartz iodine, and mercury vapor lamps
¢ Light standard assemblies

¢ Electrical conduit and tubing

. Electrical wire and cable

The contract arrangement with the successful vendor provides the basis for orders during the contract period.

Orders made during the year should be in writing. Each purchase order should include a reference to the annual
contract, article being ordered, quantity, unit and total price, place and time of delivery, and the name of the vendor
and the person making the purchase order.

If the vendor’s bid includes a provision for possible price changes during the year, the purchasing agent should try
to time orders to avoid price increases. If there is some indication prices are trending downward, purchases should
be delayed.

Guaranteed Maintenance Purchasing

Pennsylvania laws require municipalities to award a contract to the lowest qualified bidder. This can result in a
situation where the purchased equipment has the lowest initial cost, but proves to be more expensive in the long
run because of higher than expected operation and maintenance costs.

Sometimes this can be remedied by requiring guaranteed maintenance/life cycle bids. Specifically, the instructions
may require a price for the purchase of the equipment and a guaranteed maintenance cost for the expected useful
life of the equipment. Contracts of this type are usually more complex and require a considerable amount of
municipal record keeping, but in the long run they often result in substantial savings.

The major factors that should be considered in a guaranteed maintenance purchase are:

1. The bid should be in two parts, one for the equipment and the other for the guaranteed maintenance cost.
The bidder with the lowest total is normally considered the lowest qualified bidder.

2. The bidding specifications should carefully state which repair expenses are covered by the guarantee.
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3. Normally, the municipality must assume responsibility for day-to-day operational expenses, such as oil,
lubricants, filters, antifreeze, batteries, headlights, brake linings, and other normal wear of items. The
agreement will often specify that the equipment will be operated only by municipal employees. It might
also limit the uses of equipment.

4. Any cost that is more than the guaranteed maintenance amount will be paid by the vendor to the
municipality at the termination of the contract. The cost of downtime is included in the guarantee, and if it
exceeds a specified number of hours, the vendor will pay for it or supply a substitute piece of equipment.

There are negative aspects to guaranteed maintenance purchasing. As referenced above, a complete record of
maintenance cost and downtime for the guaranteed equipment is necessary to support claims. Maintenance cost
records are desirable in any case; however, the expense required to develop or modify present records systems to
support a guaranteed maintenance plan should be considered. In addition, the contractor will generally insist on
access to all municipal maintenance records as part of the contract. The contractor may also contest any large
claim. The expense and time lost in settling claims can be significant.

Guaranteed maintenance purchasing should be investigated before buying large quantities of rolling equipment. It
can cut down on expensive maintenance costs that often seem to occur immediately after the warranty expires. The
plan may be tailored to incorporate parts, parts and labor, a buy-back clause, and various penalties for late delivery
or other responsibilities of the vendor. The guarantee in this kind of purchas—ing plan provides firm cost projections
to aid in the overall public works programming and budgeting process.

Leasing
Leases are rental agreements between two parties. The owner of the property agrees to rent it to the municipality
at a negotiated price for a specified period of time. All leases are subject to municipal contracting requirements.

Under a true lease, the municipality receives the right of use for a specified period of time and does not assume
ownership of the property. This type of lease is common with specialized construction machinery needed only for
particular jobs of short duration. Purchases of services are also made through this type of lease.

Lease purchase contracts are conditional sales agreements, which transfer conditional ownership to the municipality

at the beginning of the lease term. The lease payments are counted toward the purchase price of the item. At the
end of the lease period, full ownership of the property passes to the municipality, usually for a nominal sum.

34


http:Guaranteedmaintenancepurchasingshouldbeinvestigatedbeforebuyinglargequantitiesofrollingequipment.It

PURCHASING HANDBOOK
February 2019

XI. Purchasing Professional Services

Municipalities often need to obtain professional services in such fields as accounting/auditing, engineering,
insurance, law, planning/community development, or the like. All of the municipal codes exempt professional
services from competitive bidding requirements, so professionals need not (and normally cannot) be hired through
competitive bidding. These services are exempted from competitive bidding requirements because professional
qualifications, capabilities, and experience differ. Service to be provided cannot be defined by precise specifications
or solely on the basis of price. However, municipalities that use a competitive process to obtain the services of an
engineer, attorney, or professional auditor, for example, feel that they receive better value for their money. Because
a type of competitive purchasing may be used, without the requirement to award to the “lowest responsible
bidder,” the municipality is in a position to obtain both value and quality.

The competitive purchasing process for professional services typically proceeds as follows:

¢ Municipalities prepare an RFP that explains the service sought, the experience and qualifications
required, the timing of both the purchasing process, and the deadline for the provision of services and any
other requirements.

¢ Municipalities review the submitted proposals and select the one that gives the best combination of
gqualifications, experience, and price. They should be careful not to accept a proposal simply because it is
the cheapest. Obtaining services from a professional who submits the lowest price proposal, but who is not
qualified in the field can create expensive problems.

¢ Municipalities write a contract that incorporates the winning proposal by reference and specifies time limits
or other constraints. For example, when contracting for professional auditing services, it is typical to
contract for a three-year period rather than one year at a time.

Defining the Service to be Purchased

Before the municipality mails out an RFP, it should draft a clear statement of the services that are needed in terms
and language that all recipients will understand. If the municipality does not provide clear and precise information
about the service to be provided, then the prospective consultant may be uncertain as to how much work will be
needed, and, as a result, its proposal may be priced higher than necessary.

The common terms and phrases used in the three most common fields necessary to municipalities — engineers,
attorneys, and auditors/accountants — are set forth below.

Engineering. The municipality must decide whether engineering services are needed for a specific project (such
as planning and rebuilding a road or bridge or planning and constructing a building) or on an ongoing basis
through a continuing retainer. If the engineer is to be hired only for a specific project, then the municipality must
clearly define what is to be accomplished, including time limits, government standards, and other requirements.
If the municipality wishes to use the engineer’s services on an ongoing basis, then an annual retainer may be
appropriate as long as the services to be included in the retainer are carefully specified. Identifying the expected
volume of work (such as number of plans to be reviewed, meetings to be attended, and the like) is important.

Law. Similar to purchasing engineering services, the municipality must decide whether ongoing services are
needed or whether payment will be on a case-by-case basis for specific work performed. In addition, the
municipality should specify whether it will expect the solicitor to attend governing body meetings on a regular
basis or only on an as-needed basis. Disagreements between the solicitor and governing body over fees are
more likely to arise when there is not a clear agreement as to what services are included in the retainer and
which are to be billed outside the scope of the retainer agreement. Some municipalities obtain specialized legal
services for areas such as collective bargaining or other labor-related matters, cable tele—vision regulation, or
land use control through RFPs.
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Auditing. An audit typically has two important specifications — the scope of work and the standards — plus
other information the prospective auditor needs to prepare a carefully priced proposal.

«  Scope of Work. Although private sector audits (which do not involve fund accounting) traditionally focus
on the financial statements taken as a whole, the Government Finance Officers Association of the United

States and Canada strongly recommends that governments request a “full scope” audit in which each fund

is subjected to the audit tests and other procedures.

¢  Standards. Governmental audits usually are carried out according to Generally Accepted Auditing
Standards or, particularly if a federal grant is involved, according to Generally Accepted Governmental
Auditing Standards which are published by the U.S. General Accounting Office. Use of the latter standards
greatly increases the cost of an audit because of the additional work involved.

¢ Other information a prospective auditor will need to develop a carefully priced proposal includes the
number and type of municipal funds, including the number, type, and location of pension funds, the size of
the overall budget and general fund, the types of local tax revenues and identification of outside tax
collectors, the number of bank accounts, and the volume of transactions during the year.

Reviewing Proposals and Selecting the Best
Since prospective consultants will vary as to their experience and professional qualifications, many municipalities
use a proposal rating process in which several officials rate each proposal in terms of such factors as:
¢ Professional qualifications.
*  Experience.
e Ability to perform the work needed within the specified time limits.
. Price.
Since the municipality will award the contract on the basis of all the factors listed, the result should be that the

municipality selects the “best” service provider, taking all factors into account, rather than the one that offers the
lowest cost.

Writing the Contract

The municipal solicitor normally advises as to the most appropriate form of the contract. As noted earlier, the
contract should incorporate the winning proposal by reference and, at least in connection with the retention of a
professional auditor, should be written for more than one year. Many accounting/auditing firms choose not to
respond to RFPs that are only for a one-year engagement. The municipality will be protected if it specifies three
one-year contracts with automatic renewal as long as deadlines and standards are met.
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	Foreword 
	Foreword 
	Oneofthemostcriticalresponsibilitiesofmunicipalofficialsisensuringthattaxpayerfundsarespentinan appropriateandlawfulmanner.Formanyreasons,municipalpurchasinghasbecomeanincreasinglycomplicated process.Forexample,eachtypeofmunicipalgovernmenthasitsownlawsaddressingthemannerinwhichitmay acquiregoodsandservices.Inaddition,overtimetheGeneralAssemblyhaspassedlegislationdirectedatachieving specificeconomicorsocialgoalsoraddressingconcernsaboutactualorpotentialpubliccorruption.Theendresult isamunicipalpurchasingpro
	Municipalofficialsshouldnottakelightlytheirobligationtocomplywithmunicipalpurchasingrequirements.A municipalofficialmaybesubjecttoasurchargeactionifthereisfinanciallosstothemunicipalityasaresultofthe official’sactsoromissionsinviolationoflaworbeyondthescopeoftheofficial’sauthority. 
	PleasenotethatthematerialinthePurchasing Handbook isforinformationpurposesonly.Thematerialdoesnot constitutelegalopinionandshouldnotbeconstruedassuch.TheDepartmentofCommunityandEconomic Developmentisprohibitedbylawfromrenderinglegalopinionstomunicipalities.Anyquestionsregardingthe legalityofanymunicipality’sgeneralpurchasingproceduresoraspecificproposedcontract,purchase,orcourseof actionshouldbebroughttotheattentionofthemunicipality’ssolicitororspecialcounsel. 
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	I. Goals of the Municipal Purchasing Process 
	I. Goals of the Municipal Purchasing Process 
	Municipalpurchasinghasmanyimportantsimilaritiestopurchasingconductedbyfor-profitcompanies;municipalities andfor-profitcompaniesbothhaveadesiretomeetbudgetaryobligationsandobtainqualitygoodsandservicesin atimelymanner.However,becausepublicfundsareusedandthepublichasarighttoknowhowthegovernment’s businessisconducted,thereisaheightenedlevelofsensitivitytoensuringthatmunicipalpurchasingiscarriedout inaccordancewithallapplicablelawsandregulationsandthatbudgetlimitsarenotexceeded. 
	Toensurethattaxpayersareservedbyamunicipalitythatrunsefficientlyandeffectively,municipalofficialsshould keepinmindthefollowingbestpracticeswhenspendingpublicfunds. 
	Purchaseonlynecessarygoodsandservices Anauthorizedpersonshouldprepareawrittenstatement(suchasa purchaserequestform)thatidentifiestheneedforthegoodorservicetobepurchased.Forsmallpurchases,this statementcanbequiteinformal,buttheexplanationorjustificationshouldbecomemorethoroughandformalas thepurchasepriceincreases.Forexample,largepurchasesareoftenspecificallyexplainedandjustifiedaspartof theannualbudgetingprocess. 
	Keeppurchaseswithinbudgetedlimits Municipalitiesmustremainawareofhowandifproposedpurchasesfit assistwiththateffort,theofficerinchargeofpurchasingshouldidentifythebudgetaccountcodeagainstwhichthe purchaseistobeappliedandprovideastatementthatfundsareavailableforthispurchase.Officialsshouldalso ensurethatdepartmentsareawareofchangestofinalapprovedbudgets. 
	withintheoverallmunicipalbudgetandthebudgetofthespecificdepartmentrequestingthegoodorservice.To 

	Usecompetitivepurchasingasmuchaspossible Itiswisetousecompetitivepurchasingevenwhenitisnot required.Experiencedmunicipalofficialshavelearnedthatbusinesses“sharpentheirpencils”tothebenefitof municipalitiesandtaxpayerswhenmunicipalitiesuseacompetitiveprocess. 
	Obtainsuppliesinatimelymanner Whilechecksandbalancesareimportanttosafeguardpublicfunds,public servicessufferwhenproceduresbecometoocumbersomeandresultinshortagesordelays.Employeesmayreact bybuyingextraitemsinadvanceratherthandealwithexcessivepaperwork,whichmayleadtoanunnecessary surplusofsupplies.Therefore,municipalitiesneedtoplanahead. 
	Ensurethatthemunicipalityiseducatedaboutcurrentbestpracticesandnewtechnologies Toaccomplishthe goalofobtainingthebestproductatthebestvalue,municipalofficialsshouldeducatethemselvesaboutwhatis availabletomeettheirmunicipality’sneedsbeforetheysimplypurchasewhattheyalwayshavepurchased. 
	Paybillsonlyforvaluereceived Themunicipalityshouldobtainareceivingreport,adeliveryticket,orotherwritten assurancefromthevendortouseasevidencethatitactuallyreceivedtheitem.Inaddition,themunicipalityshould alsopromptlyinspecttheitemtoensurethatitisinproperworkingorderandiswhatwasactuallyordered. 
	Timepurchasestoaccommodatethemunicipality’scashflowconstraints Whilethemunicipality’sadopted budgetisthemainsourceofinformationforapprovedexpenditurelevels,alldepartmentsmustbemadeawarethat justbecauseaproposedexpenditureis“inthebudget”doesnotmeancashisavailable.Theuseofformalpurchase ordersisonewaytocontroltheprocess.Smallmunicipalitiesneednotinstitutepurchaseordersifthesameresult canbeachievedwithoutthem. 
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	II. Exemptions from Bidding Requirements 
	II. Exemptions from Bidding Requirements 
	Municipalpurchasesfallintotwogeneralcategories:thoseforwhichcompetitivebiddingisrequiredbylaw,and thoseforwhichitisnot.Ingeneral,purchasesover$19,100requirecompetitivebidding.Purchasesforwhich competitivebiddingisnotrequiredfallintofourgeneralareas: 
	1
	2

	1. underthe$19,100threshold; 
	2. 
	2. 
	2. 
	specificallyexemptedfrombiddingrequirements; 

	3. 
	3. 
	madeunderemergencyconditions;and 

	4. 
	4. 
	madethroughcooperativepurchasingprogramssuchasthecommonwealth’s“COSTARS”program, whichisexplainedinmoredetailinthesectiononIntergovernmentalPurchasing. 


	Purchases Below Bid Threshold 
	Purchases Below Bid Threshold 
	Pennsylvanialawdoesnotrequiremunicipalitiestoengageincompetitivebiddingforcontractswhentheamount ofthegoodsorservicestobeacquireddoesnotexceed$19,100. 
	However,municipalitiescannotmakepurchasesonapiecemealbasis(eitheraseriesofpurchasesovertimeora numberofsimultaneouspurchases)toavoidthecompetitivebiddingthresholdwhen,“intheexerciseofreasonable discretionandprudence,”thosepurchasescouldbemadeasasinglepurchase.Iftheydo,county,city,borough, andtownshipofficialsmaybesubjecttoasurcharge,whichcanbe10percentofthefullamountofthecontractor purchase.Evasionofcompetitivebiddingrequirementsisalsoconsideredamisdemeanorofthethirddegreefor whichimprisonmentisapossiblepen
	3 

	Ifthecontractpricefallsbetween$10,300and$19,100,municipalities(withsomeexceptions,suchasthirdclass cities)mustobtainwrittenortelephonepricequotationsfromqualifiedandresponsiblecontractors.Iftelephone pricequotesareobtained,themunicipalitymustretainarecordofthequotes,whichmustincludethenameofthe contractorandthecontractor’srepresentative,thesubjectofthecontract,andtheprice.Recordsofwrittenor telephonepricequotesmustberetainedforthreeyears.Iffewerthanthreequalifiedvendorsexistinthemarket area,themunicipalitym
	4 

	Informalpricequotesarenotrequiredforpurchasesof$10,300orbelow,buttheyareasoundbusinesspractice andarerecommended. 

	Purchases Exempted from Bidding Requirements 
	Purchases Exempted from Bidding Requirements 
	Eachmunicipalcodeidentifiescertaintypesofpurchasesthatdonotrequirecompetitivebidding,regardlessofthe purchaseprice.Examplesofthosearesetforthbelow: 
	5

	1. 
	1. 
	1. 
	Maintenance,repairs,orreplacementsforwater,electriclight,orotherpublicworksofthemunicipalityif theydonotconstitutenewadditions,extensions,orenlargementsofexistingfacilitiesandequipment.For example,acourtdeterminedthataprojecttocleanthemasonryexteriorofacountycourthousewas exemptbecauseitinvolvedmaintenance.However,whereaprojectinvolvedbuildinganadditiontoan electricgeneratingfacility,thecourtheldthatbiddingwasrequired.
	6
	7 


	2. 
	2. 
	Improvements,repairs,andmaintenanceofanykindmadeorprovidedbythemunicipalitythroughits ownemployees.However,allmaterialsusedforstreetimprovement,maintenance,and/orconstruction projectsthatcostinexcessof$19,100aresubjecttothebiddingrequirements.Inaddition,townshipsof thesecondclassareexemptfrombiddingcontractsthatinvolveequipmentrental,ifmorethan50percent ofthelaborhourswillbesuppliedbytownshipemployees.
	8 
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	3. 
	3. 
	3. 
	Purchaseswhereparticulartypes,models,orpiecesofequipment,articles,apparatus,appliances,vehicles, orpartsthereofarepatentedandmanufacturedorcopyrightedproducts.Thisexemptionisapplicableto thoseitemsthatareproducedbyonlyonemanufacturerunderpatentorcopyrightprotectionandwhere thereisabsolutelynocompetitormanufacturingthesametypeorclassofarticlesuchthatitwouldbe futileforthemunicipalitytoseekbids.Notethatwhileamunicipalitycanbeasdetailedasitwantsinits specifications,thedeterminationofwhetheranarticleismanufactu
	9
	10
	11
	repaired.
	12 


	4. 
	4. 
	Purchasesofanyinsurancepoliciesorsuretycompanybondsandcontractsmadeforpublicutilityservice, 
	electricity,naturalgas,ortelecommunicationsservice.
	13 



	5. 
	5. 
	PurchasesofanypublicutilityserviceundertariffsonfilewiththePennsylvaniaPublicUtilityCommission. Townshipsofthesecondclassmayalsopurchaseusedequipment,vehicles,etc.fromapublicutility, municipalcorporation,county,schooldistrict,municipalauthority,councilofgovernment,orstateor 
	federalgovernmentwithoutusingthebiddingprocess.
	14 


	6. 
	6. 
	Intergovernmentalcontractsmadewithanotherpoliticalsubdivisionorcounty,thestateorfederal governmentoranyoftheiragencies,oranymunicipalauthority.Municipalpurchasesthroughstate 
	15
	contractsundertheCOSTARSprogramareexemptfromadvertisingandbiddingrequirements.
	16 


	7. 
	7. 
	Contractsforpurchaseofpersonalorprofessionalservices,including,butnotlimitedto,thoseprovidedby lawyers,engineers,auditors,andaccountants.Thisexemptionappliestoserviceswherequalityisa paramountconcernandwhichrequirerecognizedprofessionalandspecialexpertise.Thatexpertisedoes notnecessarilyrequiregraduatestudiesorstatecertificationorlicensure.Forexample,acourtheldthat costmanagementservicesinvolvingdataprocessingsoftwaretomonitorcountytelephonelinesrequired specializedskill,technology,andtrainingandthereforequ
	17
	18
	19
	20
	21
	22
	throughthepublictreasury.
	23 



	8. Purchasesofrealestatearenegotiable.Similarly,leasesofpublicpropertydonotrequirebidding becausetheydonotinvolvetheexpenditureofpublicfunds.However,anagreementtousealandfill 
	24
	25
	doesnotconstitutealeaseofrealestatebecauseitisconsideredaservice.
	26 

	9. Countycontractswithnonprofitcooperativehospitalserviceassociationsforcountyhomesorhospitalsor 
	thoseaffiliatedwiththecountyinpurchasingarrangements.
	27 

	Municipalofficialsshouldbeverycautiouswhenassertingoneoftheseexemptionsbecausecompetitivebidding requirementsareawell-establishedpublicpolicyintendedtopreventfraudandfavoritismandtoprotectpublic funds.Therefore,exemptionsarenarrowlyconstrued,whichmeansthatifthecourthasanydoubtastothe 
	applicabilityoftheexemption,itmustruleinfavorofrequiringpublicbidding.
	28 


	Evenifapurchaseisexemptedfromthecompetitivebiddingprocess,municipalitiesmaystilldecidetobidthe contractorobtaincompetitivequotesforpricesandservicesthroughaRequestforProposals(RFP)process,such asthatoutlinedinthePurchasingProfessionalServicessectionofthishandbook.Thisisthecustomaryprocessfor evaluatingthecostsandservicesofprofessionals,suchassolicitors,engineers,orcertifiedpublicaccountants. 
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	Onceagovernmentalagencychoosestouseacompetitivebiddingprocesswhenitisnotrequired,theagency mustcontinuetousetheprocessthroughtheawardofthecontract.Thisrulewasappliedtolocalgovernmentsin acaseinvolvingtheawardofretailconcessionsattheGreaterPittsburghInternationalAirport.Itwasagain appliedwhenBerksCountyadvisedbiddersthatacontractforwastedisposalwouldbeawardedtothemost economicalbid,
	29
	30
	eventhoughstrictadherencetothestatutorybiddingrequirementswasnotrequired.
	31 


	Purchases Made under Emergency Conditions 
	Purchases Made under Emergency Conditions 
	TheEmergencyManagementServicesCodepermitspoliticalsubdivisionstocarryoutdisasteremergency management,response,
	andrecoveryactivitieswithoutregardtostatutorypurchasingrequirements.
	32 

	A“disasteremergency”mustactuallyorlikelymeetallthefollowingcriteria: 
	1. 
	1. 
	1. 
	seriouslyaffectthesafety,health,orwelfareofasubstantialnumberofcitizensofthecommonwealthor precludetheoperationoruseofessentialpublicfacilities; 

	2. 
	2. 
	beofsuchmagnitudeorseverityastorenderessentialthecommonwealth’ssupplementationofcounty andlocaleffortsorresourcesexertedorusedinalleviatingthedanger,damage,suffering,orhardship faced;and 

	3. 
	3. 
	causedbyforcesbeyondthecontrolofman,byreasonofcivildisorder,riot,ordisturbanceorbyfactors 
	notforeseenandnotknowntoexistwhenappropriationbillswereenacted.
	33 



	Disasteremergenciesdeclaredbythecommonwealthmaycontinuefor90daysunlessrenewedbythegovernor. addition,themayororchiefexecutiveofacityortheboardofcommissionersofacountymaydeclarean emergencybyissuingaproclamationoradoptingaresolution,respectively.Localdeclarationsofadisaster emergencycannotexceedsevendaysexceptbyconsentofthegoverningbody. 
	TheGeneralAssembly,byconcurrentresolution,mayterminateastateofdisasteremergencyatanytime.In 
	34

	Themunicipalcodesdonotexpresslydelegatetogoverningbodiestheabilitytobypasscompetitivebidding requirementsincasesofdisasteremergency.However,Pennsylvaniacourtshaveheldthatmunicipalofficialsmay dosowhere“immediateaction”isnecessarytocorrectadangeroussituationandthereisinsufficienttimeto advertiseforbids.Thisdoesnotincludesituationsinwhichthereisapotentialproblemthatdoesnotrequire instantactionorwherethereisanongoingconditionthathasnotbeenremedied. 
	35


	Petty Cash Purchases 
	Petty Cash Purchases 
	Fromapracticalstandpoint,nearlyeverymunicipalityshouldhaveapettycashfundtohandlesmalldisbursements forpostage,smallquantitiesofminorofficesupplies,overnightshippingcharges,andsimilaritems.Theitems purchasedfromapettycashfundmustbeaccountedfor,andtheexpendituresmustbereflectedinthe municipality’sfinancialrecords.Arelativelysimplemethodofpettycashcontrolwillsatisfyaccountingandauditing requirements,yetavoidplacinganundulyheavyburdenonthemunicipalsecretaryortreasurer. 
	Apettycashsystemshouldbeestablishedbyauthorityofthegoverningbody.Majorstepstoinitiateapettycash systemincludethefollowing: 
	• 
	• 
	• 
	Designateapettycashcustodian,usuallythesecretary,treasurer,orclerk. 

	• 
	• 
	Determinetheamountneeded,whichwillvarydependingonthespecificneedsoftheindividual municipality;anamountof$100to$200isusuallyappropriate. 

	• 
	• 
	Prepareapettycashbooktorecordallpettycashtransactions. 

	• 
	• 
	Writeacheckfromthegeneralfundtothepersonresponsibleformanagementofthepettycashfund. 

	• 
	• 
	Asexpendituresaremade,recordtheamountsandtheapplicableaccountnumbers.Keepvouchers andreceipts. 

	• 
	• 
	Periodicallywritefurthercheckstotheresponsiblepersoninordertoreplenishthefund. 
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	Therearenumerouscautionaryreminderswhenhandlingpettycash.Pettycashshouldbeusedonlyforsmall expendituresofanimmediatenaturewherepaymentsmustbemadeonthespot.Allotherexpendituresshould bebroughtbeforethegoverningbodyforapproval.Inaddition,avoidbuyingordinaryofficesupplieswithpetty cash;municipalitiesnearlyalwayscanobtainabetterpricebybuyingsuchitemsinquantityusingthenormal purchasingprocess. 
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	III. Bidding Procedures 
	III. Bidding Procedures 
	Oncemunicipalitiesdeterminethattheyneedcompetitivebids,theymustthenformallyadvertiseforbidsfrom interestedparties.Normally,theadvertisementandinvitationtobidarepreparedbythemunicipalsolicitorora consultant;however,itisadvisableforelectedofficialstotakepartintheprocesssothattheycanbesurethatthe governingbody’sprioritiesandrequirementsareincorporatedintotheadvertisement. 
	Advertising for Bids 
	Advertising for Bids 
	TheNewspaperAdvertisingActlaysoutauniformsetofqualificationsforpublicationswhereadvertisementsfor bidsmaybeposted(eachmunicipalcodeincludesrelatedproceduresandrequirements).Italsorequires publicationstofixandestablishratesforofficial,legal,andallotherkindsofadvertising.Allpublicationsmust furnish,uponrequest,detailedschedulesoftheirratesandchargesineffectatthetimeoftherequest.Publications arerequiredtogivenoticewhentheyincreasetheirratesandchargesforadvertising,andtheymustdosopriorto acceptingpaymentforsuch
	1
	2 

	Allofthemunicipalcodesrequiremunicipalitiesseekingbidstopublishanoticeinatleastonenewspaperof generalcirculationprintedandcirculatingwithinthemunicipality.Ifnonewspapersmeetbothrequirements, municipalitiesmaypublishthenoticeinanewspapercirculatinggenerallyinthejurisdiction.Boroughsmayplace noticesinnewspapersprintedoutsidetheboroughiftheircirculationisequaltoorgreaterthanthatofany newspaperpublishedwithintheborough.Ifnoticemustbepublishedinmorethanonenewspaper,townships mustpublishinatleastonenewspaperofgen
	3
	4
	5 

	Onceamunicipalitydeterminesthenewspapersinwhichitmustplacenotices,itmustthenensurethatitcomplies withtheapplicabletimingrequirements.Eachmunicipalcodespecifiesminimumrequirementsforthenumberand timingofadvertisements;eachalsoprovidesforthetimeatwhichthebidswillbeopened.Municipalitiesshould followspecificadvertisingrequirementsoveranygeneraladvertisingrequirements.Theyshouldalsoallowatleast twoweeksforsmallprojectsanduptoseveralmonthsforlargeandcomplexprojectstoensurethatprospective biddersseetheadvertisemen
	6

	Forcounties,noticeforbidsmustappearinonenewspaperofgeneralcirculation,publishedorcirculatinginthe county,atleasttwotimes,atintervalsofnotlessthanthreedaysfordailynewspapers,orwhereweeklynewspapers areused,thenthenoticemustbepublishedonceaweekfortwosuccessiveweeks.Thefirstadvertisementmustbe publishednofewerthan10daysbeforethedatesetforopeningbids.
	7 

	Forcities,noticeforbidsmustappeartwotimes,ondifferentdays,innomorethantwonewspapers.Thefirst advertisementmustbeatleast10daysbeforethedatesetforopeningbids.Acopyofthenoticemustbepostedin thecityofficedesignatedbycouncil.
	8 

	Forboroughsandtownships,noticemustbepublishedatleasttwotimesindailynewspapersatintervalsofnotless thanthreedays.Ifweeklynewspapersareused,noticemustbepublishedonceaweekfortwosuccessiveweeks. Thefirstadvertisementmustbepublishednotmorethan45daysandthesecondadvertisementnotlessthan10 daysbeforethedatesetforopeningbids.Inaddition,acopyofthenoticemustbepostedinaconspicuousplace withintheboroughortownship.
	9 
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	Theadvertisementshouldbeclearlywritten.Ataminimum,itmustcontainthefollowingitems: 
	• 
	• 
	• 
	Nameandaddressofthemunicipalityrequestingtheservicesormaterial. 

	• 
	• 
	Nameandaddressofthepersonauthorizedtoreceivethebids. 

	• 
	• 
	Thetime,date,andplacesetforopeningbids. 

	• 
	• 
	Abriefdescriptionofthedesiredwork,itsscopeandlocation,andthecompletiondate. 

	• 
	• 
	Restrictionsrelativetosubmission,change,orwithdrawalofbids. 

	• 
	• 
	Thelocationandtimewhereplansandspecificationsmaybereceivedbythecontractors,provisionsfora depositontheplans,andrecoveryofthedepositwhentheplansarereturned. 

	• 
	• 
	Nameandaddressoftheengineer,architect,orotherprofessionalconsultantresponsibleformanaging theprojectonbehalfofthemunicipality. 

	• 
	• 
	Deadlineforreceiptofbidsifitwillbebeforethetimeanddateofbidopening. 

	• 
	• 
	Confirmationastowhetherthepurchasepricecanincludeanallowancefortrade-insofusedequipment orvehicleswhereapplicable. 

	• 
	• 
	Thetimeperiodwithinwhichbidswillbeconsideredvalid.If,forsomereason,themunicipalityhasnot awardedthebidwithinthattime,newbidsmustbesubmitted. 



	Separation of Bids 
	Separation of Bids 
	Whenpreparingfortheerection,construction,andalterationofanypublicbuilding,amunicipalitymustpreparefor separatebidsfortheplumbing,heating,ventilating,andelectricalworkiftheentirecostoftheworkexceeds $19,100,exceptinthecaseofboroughs,forwhichseparatebidsareoptional.Inthirdclasscities,thesamealso appliestoelevators,escalators,andallotherwork. 
	10

	Whenseparatebidsarerequired,themunicipalitymustreceiveseparatebidsoneachtypeofworkandawardthe contracttothelowestresponsiblebidderforeachtype.Municipalitiescannotworkthroughasingleprime 
	contractorthatawardsbidsfortheseparatetypesofwork.
	11 


	Bidders’ Instructions 
	Bidders’ Instructions 
	Municipalitiesshouldsupplyprospectivebidderswithasetofinstructions,whichprovideidenticalinformationabout whatisexpectedinthebid.Bidders’instructionsareimportantdocuments.Whereinstructionsarepromulgatedby municipalofficials,andbiddersareinformedofconditionsintheinstructions,thesebecomemandatoryconditions thatmustbemetbybothsides;otherwise,thebidisvoid.Violationsofbidders’instructionsconstitutelegally disqualifyingerrors,andamunicipalitymustrejectabidforsucherrors.Moreover,anattemptbyabiddertocure biddingdefe
	12

	However,amunicipalitycanreservetherighttowaivedefectsinthebiddingprocess.Waivingadefectisnotan automaticviolationofcompetitivebiddingrules.Thetestiswhetherwaivingdefectscausesthebiddingprocess tobecomenoncompetitive.Inaddition,ifthemunicipalityspecificallystatesthatitwillnotwaiveadefect,it cannotthendoso.Mandatorycompliancewithstatutoryproceduresandbidinstructionsservesthegoalof awardingcontractsfairlyandeconomically.Clear-cutgroundrulesforcompetitionguaranteenoneofthe contractorswillgainanundueadvantagethr
	13
	14
	15
	16
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	Thefollowingtopicsshouldbeconsideredbythemunicipalgoverningbodywhenpreparingbidders’instructions: 
	PreparationofProposal Toeliminateconfusionandensurethatallbidsareconsistent,insistthattheblank 
	formsfurnishedareusedandthatallblankspacesarecompleted. 
	Qualifications Insertaclauseintheinstructionsstatingthatthemunicipalitymayexaminequalificationsofthe bidderandrequestadditionalinformationanddatafromthebidder.Non-collusionaffidavitsundertheAntibid
	-
	RiggingActmayberequired;failuretosupplythemcanbegroundsfordisqualification.
	17 

	Withdrawal Thisaddressestherightofanybiddertowithdrawitsbidaslongasawrittenrequestisreceived bythemunicipalitypriortothetimeanddatethatthebidsareopened.SeetheWithdrawalofBidssectionin thishandbookforadditionalinformation. 
	BidBond Specifytheamountandformofthebidbondorothersecurityandthemethodofitsreturnto 
	unsuccessfulbidders.SeetheContractContentssectioninthishandbookforadditionalinformation. 
	PerformanceBond Specifytheamountandtypeofperformancebondorothersecurityrequiredaswellas 
	insurancerequirements.SeetheContractContentssectioninthishandbookforadditionalinformation. 
	MarkingBids Statethatbiddersshouldclearlymarkandidentifybiddingdocumentssotheyarenotopened 
	inadvertentlybeforethetimeforopeningbids. 
	NamingofSubcontractors Toavoidunforeseenchanges,requireeverybiddertoidentifyitsprincipal subcontractorsandprohibitthemfromchangingsubcontractorswithoutthepriorapprovalofthemunicipality. Themunicipalityshouldmaintainalistofpersonsineligibleforparticipationincontractsorsubcontractsunder 
	theAntibid-RiggingActandfurnishacopyuponrequesttoprospectivebidders.
	18 

	Interpretations Allbiddersmustbetreatedasequallyaspossible.Theinstructionsshouldcontainaclause indicatingthatanyquestionsorinterpretationsoftheplans,specifications,orotherdocumentsmustbe providedtothemunicipalityoritsconsultantinwritingpriortoaspecifieddate.Writtenresponsestothe questionsshouldbeprovidedtoallbidders. 
	Bidders’Obligations Theinstructionsshouldstatethatthebidderispresumedtohaveinvestigatedand examinedtheplansandallothercontractdocuments,aswellasthesite,ifapplicable,anditisassumedthebid ismadewiththebidder’sfullknowledgeandunderstandingoftheconditionsofthework. 
	LowestQualifiedBidder Themunicipalityshouldspecifythatthelowestqualifiedbidderwillbeawardedthe contract.Themunicipalitycanreservetherighttorejectallbidsintheadvertisementorbidders’instructions,so thatcontractorshavewrittennoticethatthisrighthasbeenreserved. 
	BidChanges Describemethodsandrestrictionsformakingchangestobiddingdocuments.Materialchangesin specificationsshouldbeadvertisedinordertoprovideanopportunitytoprospectivebidderswhomayhave chosennottobidundertheoriginalspecifications.Allchangesmustbemailedtoallbidderswhohavealready pickedupthebidders’instructionsandspecifications. 

	Specifications 
	Specifications 
	Thespecificationsprovidethecommonstandardsbywhichmunicipalitiesevaluatereceivedbids.Theymustbe madeavailabletoallentitiesandindividualswhowanttocompeteforthecontract.Municipalitiescannotchange thespecificationswithoutreadvertising.Municipalofficialscannotrejectabidbythelowestqualifiedbidderifit meetsthespecifications,norcantheyawardabidtoapartysubmittingabidforsomethingotherthanthespecified product.
	19
	20
	Awidedeparturefromthespecificationsinthetermsofthecontractcaninvalidateit.
	21 

	Whenpreparingspecifications,considerthefundamentalissueofhowmuchdetailistoomuchortoolittle.Ifthe specificationsaretoolooselydrawn,thenthemunicipalitywilllikelyfailtoreceivethedesiredresults.However,if theyareunnecessarilyrestrictive,thencontractorswilllikelybidhigherthanwhatmightbeotherwisenecessaryin ordertoprotectthemselves. 
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	Thepurposeofgoodspecificationsandstandardsistoprovideinformationtoenablethesuccessfulbidderto completetheprojectasdesiredbythemunicipalityatareasonablecost.Theonlybasiscontractorshavefor judgmentisthroughtheirunderstandingoftheplansandspecifications.Municipalofficialsshouldconsiderthe followingissueswhenpreparingtheirspecifications: 
	Clarity Thecontractorandmunicipality’sagent,suchasanengineer,mustbeabletounderstandwhatthe therequirementsarenotclear,thendisagreementsandfrictioncouldoccur,whichwillrequireexcessivetime andcosts. 
	municipalitywants.Whenaprojectisunderway,theyareresponsibleforensuringthatthecontractisfulfilled.If 

	DefiniteRequirements Occasionallyitisnecessarytoincludeastatementthatsomeportionofthelaborand materialsistobefurnished“astheengineershalldirect.”However,suchastatementgivescontractorslittleor nobasisformakingabidandwillonlyincreasethecostofaproject.Inaddition,sometimesspecificationsmay appeartobedefiniterequirementswhen,infact,theyarenot.Consider,forexample,aspecificationfor100 cubicyardsofearthfill.Theamountofearthwillvarygreatly,dependingonwhetheritismeasuredbeforeor aftercompactionatthedeliverysiteormeas
	Standards Theuseofstandardspecificationsisencouragedwheneverpossible.TheAmericanSocietyfor TestingMaterials(ASTM)publishesamultivolumesetofstandardsfornearlyeverycategoryofconstruction materials.Othervariousorganizationsandtradegroups,suchastheNationalInstituteofStandardsand Technology,NationalAssociationofStateProcurementOfficials,AsphaltInstitute,DuctileIronPipeResearch Association,PortlandCementAssociation,andtheNationalCorrugatedSteelPipeAssociation,providea similarassistance. 
	Thespecificationsproducedbytradeassociationsandtechnicalsocietieshavegenerallybeenrefinedafteryearsof testingandexperience.Becauseoftheirtechnicalqualityandthefactthatbiddersarefamiliarwiththem,standard specificationsusuallyprovidebenefitsbecausetheyreduceuncertaintiesandgenerateamorefavorablesetofbids. Anotherconvenienceofusingwidelyknown,standardspecificationsisthatmunicipalitiescansimplyrefertothem ratherthanreprinttheminabiddingdocument. 
	Inaddition,nearlyalllargemanufacturershavedevelopedandarewillingtosupplystandardspecificationsfortheir products.Ifyouwishtousethem,youshouldrequestspecificationsfromseveralofthemandcombinethebest featuresfromeach.Itwillusuallybenecessarytobroadenthespecificationssothataminor,butunique,featureof oneparticularproductwillnoteliminateallcompetition.Forexample,aspecificationreceivedfromamanufacturer foralightingstandardmayspecify“thearmshallbefastenedtothepolebymeansofhexheadboltsandnylon insertlocknuts.”Includi
	BrandNames Municipalitiesmaywishtoincludeoneormorepreferredbrandnamesinthespecifications,but theyshouldbeaccompaniedbyan“orequal”clause.Thistypeofspecificationhasbeenupheldasnotunduly stiflingcompetition.However,itisunlikelythatthemunicipalityoritsconsultantwillbeawareofall appropriateitemsforaparticularjob.Inaddition,allowingcontractorsanopportunitytoexpressideasabout optionsisgoodpracticeandcouldimprovetheoverallproject.But,thespecificationsshouldstatethat contractorsmustnameintheirbidsthebrandstheyintend
	22

	LocalPreference Anyrequirementofalocalsourceofsupplyshouldbeavoidedunlessitisclearlynecessary, suchascontractsinvolvingservicetoequipment.Inonecase,languageinthespecificationsstatingthat preferencewillbegiventolocalmaterialsandlaborwheneverpossiblewasfoundtobeproperonlybecause Inanothercase,specificationslimitingthesourceoflaborwereheldtoconflictwiththerequirementthatthe 
	theprovisionwasnotabsoluteandunconditionalanddidnotimproperlyrestricttheprospectivecontractors.
	23 
	contractbelettothelowestresponsiblebidderifthelimitwouldincreasethecostoftheproject.
	24 
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	Electronic Bidding 
	Electronic Bidding 
	PursuanttotheLocalGovernmentUnitBiddingAct,counties,cities,townships,boroughs,andotherunitsmay receivebidselectronicallyiftheyhavetheelectroniccapabilitytomaintaintheconfidentialityofthebidsuntilitis timetoopenthem.Theinvitationforbidsmustreferencethatbidswillbereceivedbyelectronicauction;public 
	noticesandadvertisementsmustbemadeandgiveninthesamemannerasothernoticesandadvertisements.
	25 

	Inaddition,ifthemunicipalitydeterminesbyresolutionthattheuseofcompetitiveelectronicauctionbiddingisinits bestinterests,thenitmayengageinsuchbidding.Biddersmustbeallowedtoviewtheirbidrankandthelowbid priceandmayreducetheirbidsduringtheauction.Themunicipalitymustmaketherecordofbidpricesandnames ofeachbidderopentopublicinspectionattheendoftheauction.Contractsmustbeawardedwithin60daysof 
	theauction.
	26 

	Furthermore,townshipsofthesecondclassarepermittedtodisposeofpersonalpropertyvaluedat$1,000ormore byonlineorelectronicauctionsales.Thepricemustbepaidimmediatelyoratareasonabletimeafterthe 
	conclusionoftheauction.
	27 


	Awarding Bids 
	Awarding Bids 
	Theawardofcontractsmustbemadebypublicannouncementatthemeetingatwhichbidsarereceived,orata subsequentmeeting,thetimeandplaceofwhichmustbepubliclyannouncedwhenbidsarereceived.Ifforany reasononeorbothofthemeetingsarenotheld,thesamebusinessmaybetransactedatasubsequentmeeting,if atleastfivedays’noticeisprovidedbyboroughsandtownshipsofthesecondclassandsixdays’noticeisprovided bytownshipsofthefirstclass.Thedeadlineforreceivingbidsmaybesetafewhourspriortothebidopeningto allowpreparationofabidderslistortabulationshe
	28

	Boroughcouncilsandtownshipboardsmaydirectacommitteeofthegoverningbody,amemberofthegoverning body,orastaffpersontoreceive,open,andreviewbidsduringnormalbusinesshours.Theinformationisthen forwardedtotheentirecouncilorboardforsubsequentconsiderationandawardatapublicmeeting.Whenthis optionisexercised,municipalitiesmustnotifybiddersandotherinterestedpartiesofthedate,time,andlocation wherethebidopeningwilltakeplace.Biddersandotherinterestedpersonshavetherighttobepresentwhenbids areopened. 
	Allcontractsinvolvingcompetitivesealedbiddingmustbeawardedwithin60daysofthedatethatbidswere opened.Whereapprovalisrequiredbyanothergovernmentalagency,bondsmustbesold,oragrantmustbe received,theawardmustbewithin120daysofthedatethatbidswereopened.Extensionsofthedeadlinemay 
	29
	30
	bemadebymutualwrittenconsentofthemunicipalityandthelowestresponsiblebidder.
	31 

	LowestResponsibleBidder Whenevaluatingbids,thegoverningbodyhasadutytodeterminethe“lowest responsiblebidder.”Courtshavedefinedthattermasmeaningmorethanbeingpecuniarilyresponsibleenough tocarryonthework.Itincludesotherthingssuchaspromptness,faithfulness,andthecapacityandabilitytodo theworkaccordingtotheplansandspecifications.Determiningthelowestresponsiblebidderisamatterfor thesounddiscretionofthemunicipalofficials.However,awardingacontractwithoutafullandcareful investigationconstitutesanabuseofdiscretion.Whe
	32
	33
	34
	surchargesagainstmunicipalofficers.
	35 

	Clearly,toqualifyasthelowestbidder,thebiddermustalsomeetthemunicipality’sspecifications.The However,ifthelowestbiddermeetsthespecifications,themunicipalitycannotrejectthelowestbidifdoingso willineffectamounttoachangeintheproposal.Themunicipalitycanlegitimatelyincludetheavailabilityof serviceinitsspecificationsforavehicleandrefusetoawardthebidtothelowestmonetarybidderwhofailsto 
	municipalitydoesnothavetoawardthebidtothelowestbidderifthatbidderfailstomeetthespecifications.
	36 
	37
	offeradequateservice.
	38 
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	BidNegotiations Amunicipalitymaynotnegotiateprivatelywithasuccessfulbiddertoeffectivelychangethe termsandconditionsofthebid.Thispracticeviolatescompetitivebiddingrulesandvoidsthecontract. Likewise,privatemeetingsandnegotiationswithsomebidderstotheexclusionofothersafterbidsareopened andbeforeacontractisawardedconstitutefavoritismandgiveanunfairadvantage.However,amunicipality didnotengageinprohibitedpost-bidnegotiationsbymerelycorrectlyaddingtogetheritemizedpricesto 
	39
	40
	generateanaccuratebidbaseandconfirmingwithabidderthatthelowerfigurewasaccurate.
	41 

	NegotiationsRegardingAmendments Municipalitiescannotignorecompetitivebiddingrequirementsby negotiatingamendmentstothepriceofacontractwherethepricetermisdefinite,evenifthenegotiatedprice 
	wouldresultinsavings,withoutputtingthecontractoutforbid.
	42 



	Unsatisfactory Bid Outcomes 
	Unsatisfactory Bid Outcomes 
	RejectingAllBids Amunicipalitycanrejectallbidswhenitreservestherighttodosointheadvertisementor 
	specifications.However,thereshouldbeagoodreasonfordoingso. 
	43

	LackofBids Whenamunicipalityadvertisesforbidsandreceivesnone,themunicipalitymustrebid.Ifthe municipalityreceivesnobidswithin45daysofthesecondadvertisement,thenitmaynegotiatethepurchase 
	priceoftheitem.
	44 


	Challenges to Bid Awards 
	Challenges to Bid Awards 
	However,ataxpayerhasstandingifcertaincriteriaaremet.Thecourtshaveestablishedthefollowingguidelines: 
	Pennsylvaniacourtshavelongheldthatdisappointedbiddershavenostandingtochallengethebiddingprocess.
	45 
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	• 
	• 
	• 
	Thegovernmentalactionwouldotherwisegounchallenged. 

	• 
	• 
	Thosedirectlyandimmediatelyaffectedbytheexpendituresinquestionarebeneficiallyaffectedandnot inclinedtochallengetheaction. 

	• 
	• 
	Judicialreliefisappropriate. 

	• 
	• 
	Redressthroughotherchannelsisunavailable. 

	• 
	• 
	Nootherpersonsarebettersituatedtoasserttheclaim. 


	Adisappointedbidderstillhasstandingtochallengeifitisalsoataxpayer.
	Adisappointedbidderstillhasstandingtochallengeifitisalsoataxpayer.
	47 
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	IV. Withdrawal of Bids 
	IV. Withdrawal of Bids 
	TheBidWithdrawalActoutlinestheprocedurethroughwhichbidsoncertainpubliccontractsmaybewithdrawn afterbidsareopened.AnybidderwhomeetstherequirementsoftheBidWithdrawalActmaywithdrawitsbid withoutforfeitingthesecurityitfiledwiththebid.However,becauseapubliccontractisbindingfromthedateof theaward,ifthecontractorfailstofollowthewithdrawalprocedures,thenthecontractingbodycanproceed againstthebidbondifandwhenthecontractorrefusestoundertakethework.
	1
	2 

	TheBidWithdrawalActappliestobidsrelatingtoanypublicworksconstructioncontractortheprovisionofservices toorleaseofrealorpersonalproperty,exceptforhighwaywork.Itdefinesa“contractingbody”toincludeany municipality,municipalauthority,politicalsubdivision,oragencyofthecommonwealth,butitdoesnotdefine“public improvement.”Allmunicipalbidspecificationsandregulationsmuststatewhetherbidsare subjecttothisstatute. 
	3

	Requirements for Withdrawal without Forfeiture 
	Requirements for Withdrawal without Forfeiture 
	Anybiddermaywithdrawitsbidfromconsiderationafterthebidisopenedwithoutforfeitingthesecurityifthe biddersubmittedthebidpriceingoodfaithandsubmitscredibleevidencethatitsbidpricewassubstantiallylower becauseofaclericalmistakeratherthanajudgmentmistake.Themistakemustbe“actuallyduetoanunintentional andsubstantialarithmeticalerrororanunintentionalomissionofasubstantialquantityofwork,labor,material,or servicesmadedirectlyinthecompilationofthebid.”
	4 

	Itisimportanttonotethattherearenostatutoryorjudiciallycreateddefinitionsofwhatconstitutesa“substantially lower”bid,a“substantialarithmeticalerror,”or“substantialquantityofwork,labor,materialorservices.” Accordingly,municipalitiesshouldconsideradoptingregulationsdefiningthesetermsandusingasetpercentage deviationfromthebidpriceasastandard.Thoseregulationscouldthenbeincorporatedintothebidding specifications. 

	Method of Withdrawal 
	Method of Withdrawal 
	Toproperlywithdrawabid,thebiddermustgivenoticeofitsclaimtotherighttowithdrawthebidinwritingtothe contractingbodywithintwobusinessdaysafterthecontractingbodyopensthebids.Thatrequirementisstrictly construed.TheCommonwealthCourtheldthatabidderfailedtocomplywiththestatutewhenitwaitedfourdays beforenotifyingthecontractingbodyofitsintentiontowithdrawitsbid.Asaresult,thecourtheldthatthebidder wasprecludedfromexercisingitsrighttoarbitration.
	5
	6 

	Withdrawalisnotpermittedifitwillresultintheawardofthecontractonanotherbidbythesamebidder,any partner,ortoacorporationorbusinessventureownedbyorinwhichthebidderhasasubstantialinterest.Any bidderpermittedtowithdrawabidcannotparticipateinanotherbidontheprojectasasubcontractorormaterial supplierwithoutthewrittenapprovalofthecontractingbody.
	7 

	Acontractingbodyshouldadoptregulationssettingforthpreciselyhowthewrittennoticeofwithdrawalistobe accomplished.Isthenoticetobemailedorpersonallydelivered?Where?Whatconstitutes“twobusinessdays”for thebody?Whatshouldthenoticecontain?DuetothetimelimitsintheBidWithdrawalAct,theregulationsshould specifythatthewithdrawalnoticebeaccompaniedbythecredibleevidenceassertedbythewithdrawingbidder withappropriateaffidavits. 
	Thetwo-dayperiodfornoticeofwithdrawalassumesthecontractingbodywill“consider”thebidforatleasttwo days.Butwhatifthecontractingbodydesignatesthesuccessfulbidderuponopeningbidsorshortlythereafterand thesuccessfulbidderthengivestherequirednoticeofwithdrawalasrequiredbythestatute?Technically,the bidderwouldbeoutoflucksincethebidwasnolonger“underconsideration,”anditwouldhavetoacceptthe contractorforfeititssecurity.Itwouldalsobeanunjustresultthatiscontrarytotheintentofthestatute.Itwould betemptingforacontractingbod
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	advantageofthesituation.Instead,afteropeningthebids,contractingbodiesshoulddesignateasuccessfulbidder withintwobusinessdaysoftheopening,withtheawardtotakeeffectattheendofthesecondbusinessdayifno noticeofwithdrawalisreceivedfromthebidder. 

	Municipal Options upon Withdrawal 
	Municipal Options upon Withdrawal 
	Ifabidisproperlywithdrawn,thecontractingbodymayeitherawardthecontracttothenextlowestbidderor rejectallbidsandresubmittheprojectforbidding.Ifthecontractingbodyelectstorejectallbidsandresubmitasa resultofwithdrawal(andnotforotherreasons),thewithdrawingbidderisrequiredtopaythecostsofprintingnew contractdocuments,requiredadvertising,andprintingandmailingnoticestoprospectivebidders.
	8 

	Ifacontractingbodyintendstocontestabidder’srighttowithdraw,itmustholdahearingwithintenbusinessdays afteropeningthebidsandissueanorderallowingordenyingtheclaimofwithdrawalwithinfivedaysafterthe 
	hearing.Ifthecontractingbodydecidesitwillnotcontestthewithdrawal,thennohearingisrequired.
	9
	10 


	Ifthecontractingbodycontests,itmustpickahearingtime,obtainastenographer,andprovide“timelyand reasonable”noticeofthehearing.Municipalitiesshouldadoptregulationsthatspecifythat24hours’noticeofsuch hearingis“timelyandreasonable.”Thenoticeistobemadebyposting,whichplacesresponsibilityforreadingthe noticeonthewithdrawingbidder.Solicitorsshouldreviewthebiddocumentstodeterminethemethodandmeans ofarbitrationbecausetheorderwillbearbitratedunderthetermsofthebiddocumentsor,iftheyhaveno provisionsregardingarbitration,th
	TheBidWithdrawalActprovidesthecontractingbodywiththerighttoproceedwiththeprojectifthebidderelects toarbitrateorrefusestoperform.Notimeperiodtoelecttoarbitrateisspecified.Accordingly,municipalities shouldconsiderspecifyingthattimeperiod(forexample,20days’writtennotice)inthebiddingspecifications.Ifthe arbitratorrejectsthebidder’sclaimedrighttowithdraw,thenthebidderforfeitsthesecurityasliquidateddamages. Acontractingbodyshouldmakesureitssecurityrequirementsaresufficientbecausethedepositappearstobethe limitofab
	11

	TheBidWithdrawalActprohibitsawithdrawingbidderfromsupplyinganylaborormaterialorperformingany subcontractforanypersonperformingworkontheconstructionprojectwithouttheapprovalofthecontracting body.Thepenaltyforaviolationisamisdemeanor,withafineofupto$25,000and/orimprisonmentofnotless thanoneormorethantwoyears.Boththewithdrawingbidderandthebidderultimatelyawardedthecontract,or eventheirsubcontractors,couldpotentiallybechargedunderthisprovision.Accordingly,itwouldbegoodpractice foranycontractingbodypermittingabi
	12
	thewithdrawalofbidsinaccordancewiththestatute.
	13 


	Regulations 
	Regulations 
	TheBidWithdrawalActspecificallyprovidesthatamunicipalityorauthoritymayprepareregulationstocarryout theintentandpurposesofthelaw.Thefollowingpossibleregulationsmightbeadopted: 
	14

	• 
	• 
	• 
	AregulationspecifyingcontractssubjecttotheBidWithdrawalActandastatementofsuchin biddingspecifications. 

	• 
	• 
	Aregulationdefining“substantialerror”baseduponthepercentageofthetotalbidwithoutsucherror. 

	• 
	• 
	Aregulationsettingforthaprecisemethodforgivingnoticeofwithdrawal,whichmustincludethe bidder’s“credibleevidence”andstatementwithaffidavits. 

	• 
	• 
	Aregulationsettingforthaprecisemethodofgivingnoticeofhearingandthedecisionresultingfrom thehearing. 

	• 
	• 
	Aregulationprovidingforaspecificmethodofarbitrationifnoneiscontainedinbiddingspecificationsorif anothermethodisdesired. 
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	V. Contract Contents 
	V. Contract Contents 
	Municipalitiesshouldcarefullyreviewallcontracts,includingconstructioncontracts,beforeenteringintothemto ensurethatalltermstheydesireareincludedor,conversely,thatanyundesiredtermsareomittedorthesubjectof furthernegotiation.Theyshouldalsorelyontheexpertiseandadviceoftheirsolicitors,whoshouldbeinvolvedin thepreparationandreviewofthecontractandanysupportingdocuments. 
	Counties,cities,andtownshipsofthefirstclassmustexecutewrittencontracts.Boroughsandtownshipsofthe secondclassdonothavethisrequirement,butrelianceonoralcontractsisinadvisableformanyreasons. 
	1

	Standard Terms 
	Standard Terms 
	Therights,duties,andresponsibilitiesofthecontractorandthemunicipalityaredefinedinthecontract.The followingstandardtermsaregenerallyfoundinconstructioncontracts. 
	StatementofWork Thestatementofworkisparticularlyimportantbecausethecontractorisboundto performonlytheworkspecificallydefinedandreferredtointhestatementofwork.Thus,alldesireditemsmust beincluded,eitherbyexpresslydescribingthemorbyreferringtodescriptionsoftheminothersupplemental documents,suchastheplansandspecifications,andincorporatingthosedocumentsbyreference. 
	ChangeOrdersandExtraCostClaims Thecontractshouldincludelanguagethatindicatestheprocedurefor makingchangesinthestatementofwork.Thecontractshouldrequirethatrequestsforchangesbemadein writingandapprovedbythemunicipalitybeforethechangeisundertaken.Municipalitiesmayalter,add,or subtractportionsoftheworkwithoutinvalidatingtheoriginalcontractaslongasthecontractsumisadjusted accordingly.Extracompensationonpubliccontractscanbeearnediftheextraworkwasunforeseenasa possibilityintheoriginalcontractandtheextraworkwasperf
	2
	3

	PaymentScheduleandInterestPenalties Forpublicworkscontractsthataremorethan$50,000,the contractingbodymustmakeeachpaymentwithin45daysafterthecontractorsubmitsanapplicationfor payment.Thereisagraceperiodof15daysafterwhichinterestpenaltiesapply.Butthelawallowsthecontract itselftospecifyadifferenttimeperiodforpaymentandadifferentgraceperiod.Interestpenaltiesdonotapply wherethemunicipalityhasfailedtoreceivegrantfundsallocatedbythefederalorstategovernmentforthe project.Themunicipalitymustnotifythecontractorifitin
	4
	5 

	Inaddition,thePoliticalSubdivisionProcurementInterestPaymentActrequirespoliticalsubdivisionstopayan interestpenaltywhentheyfailtomakepaymentforpropertyandservicesobtainedfroma“qualifiedsmall businessconcern”bythedatespecifiedinthecontract.Exceptionsaremadeifthedelinquencyiscausedby thefailureofthefederalorstategovernmenttopayfundsdesignatedforthespecificproject.Thelawapplies onlytothoseinvoicespayabletobusinessesemploying100orfewerpeople,anditdoesnotapplytoanypublic workscontractsvaluedatmorethan$50,000orto
	6
	7
	8

	HoldbackofPayments(Retainage) Toprotectthemselvesfromdamagesnotevidentduringconstruction, politicalsubdivisionsshouldconsidersettingapercentage(often10percent)tobewithhelduntilallclaimshave beensatisfied.Thatretainagemayalsobeusedifthereissomequestionaboutwhetherornotthecontractor 
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	cancompletethejobwiththebalanceofpaymentsdue.Examplesofthedamagesthepoliticalsubdivisioncan protectitselfagainstincludefailureofthecontractortopaysubcontractorsorpayformaterials,defectivework tobecorrected,propertydamageclaimsbyindividuals,ordamagestoanothercontractor. 
	Forpublicworkscontractsthatexceed$50,000,retainageprovisionsincontractsarelimitedbylaw.Retainage cannotexceed10percentoftheamountduethecontractoruntil50percentofthecontractiscompleted.After that,halfoftheretainagemustbereturnedtothecontractor,unlessthereisspecificcauseforgreater withholding.Forexample,ifadisputearisesoverincreasedcostsduetodelaysbyanotherprimecontractor, additionalretainageispermittedupto1½ timestheamountofanypossibleliability.Allmoneyretainedbythe municipalitymaybewithhelduntilsubstantialc
	9 

	AuthorityoftheMunicipality’sConsultant Definetheroleofthemunicipality’sconsultant,whetheran engineer,architect,landscapearchitect,orothertypeofconsultant.Thecontractshouldgivetheconsultantthe powertostopwork,toredirecttheuseoflaborandmaterials,toincreaseordecreasetheworkforce,andto acceptorrejectmaterialsandworknotconformingtotheconditionsofthecontract.Theconsultant’sdecision concerningtechnicalaspectsoftheworkshouldbefinal. 
	Subcontracts Thecontractshouldrequirethecontractortoidentifyallsubcontractorsandtheirarea(s)of competency.Thecontractorshouldbeheldresponsiblefortheperformanceofallsubcontractors.Thecontract shouldalsoprohibitthecontractorfromsubcontractingmorethanastatedportionofthework. 
	FinalCleanup Thecontractshouldrequirethecontractortoremove,atitsexpense,allequipment,excess 
	materials,rubbish,andanyothermaterialseitherbroughttoorcreatedatthesiteduringconstruction. 
	ContractorLiability Thecontractorshouldberequiredtomaintaininsurancetoprotectitself,themunicipality, andmunicipalofficialsfromclaimsarisingfromworkers’compensationorotherdamageclaimsarisingfrom operationsunderthecontract,whethertheyaretheresultofactionsoromissionsofthecontractor,a subcontractor,oranyonedirectlyorindirectlyemployedbyeitherofthem.Theamountofinsurancemayvary byareaorcontractor.However,minimumamountsmustbespecified,suchas$50,000forpublicliabilityand $20,000forpropertydamage.Themunicipalityshoul
	Licenses,Permits,andRegulations Thecontractorshouldberesponsibleforobtainingalllicensesandpermits necessaryfortheexecutionofthework,suchaswatertap-inorstatehighwaycutpermits.Thecontractor shouldgiveallnoticesandcomplywithalllaws,bylaws,rules,andregulationspertainingtotheconductofthe work.Ifthecontractorperformsanyworkknowingittobecontrarytoregulationsorrules,andwithoutwritten notice,itshouldberesponsibleforallcostsarisingfromtheviolation. 
	AntiBid-Rigging Contractorsareprohibitedfromconspiringandcolludingtocommitbid-rigging.Although non-collusionaffidavitsarenotrequiredinmunicipalcontracts,itisagoodpracticetoincorporatethem.Forms areavailablefromthePennsylvaniaAttorneyGeneral’sOffice. 
	10

	Non-Discrimination Everycontractfortheconstruction,alteration,orrepairofpublicbuildingsorpublicworks mustcontainprovisionsprohibitingdiscriminationbasedongender,race,creed,orcolor.Thatrequirementalso appliestosubcontractorsandothersactingonbehalfofthegovernment.Ifthereareviolations,thenthe 
	municipalitymayterminatethecontract,andallmoneydueortobecomeduemaybeforfeited.
	11 



	Bonds 
	Bonds 
	Bondrequirementsarescatteredthroughoutthemunicipalcodesandotherlegislation.Thethreeprincipaltypesof bondsinusearebidbonds,performancebonds,andpaymentbonds.Bidbondsaccompanysubmittedbidsasa pledgeofthebidder’sgoodfaith.Performancebondsaccompanythesigningofacontractandpledgethe contractortocarryoutthetermsofthecontract.Theyarefortheprotectionofthemunicipalitycontractingforthe performanceofwork.Paymentbondsareintendedfortheprotectionofsubcontractorsandotherindividuals furnishinglaborormaterialsfortheprojecttot
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	Asummaryofbondingrequirementsappearsbelow.Municipalofficialsshouldbeguidedbytheadviceoftheir solicitorsinascertainingthatallrequiredbondsaresubmitted. 
	BidBonds Bidbondsinareasonableamountarerequiredforpurchasesandcontractsformorethan$19,100 forsecondthrougheighthclasscounties.Forcities,bidbonds,certifiedchecks,orbankchecksmaybe requiredforadvertisedpurchasesandcontractsexceeding$19,100,buttheamountisunspecified.For boroughs,anybidbondsareatthediscretionofthecouncilandmustbeintheformofcash,moneyorder, certifiedorcashier’scheck,orletterofcredit.Therearenobidbondrequirementsfortownships. 
	12
	13
	14

	PaymentBonds ThePublicWorksContractors’BondLawrequirespaymentbondsinthefullamountofthe contractforallcontractsforconstruction,reconstruction,alteration,orrepairofpublicbuildings,works,or improvements,includinghighways,iftheamountofthecontractexceeds$10,000.Allofthemunicipalcodes 
	15
	referencethePublicWorksContractors’BondLaw,whichisintendedtoofferprotectiontosubcontractors.
	16 


	PerformanceBonds Themunicipalcodesalsoincludeprovisionsforperformancebondsfromcontractors.For example,boroughsandtownshipsmayrequireabond,letterofcredit,orotherreasonablesecurityvalued between10and100percentofthecontractamount,whichshallbedue20daysaftertheaward,unlessthe councilorboardsetsashorterperiod,whichcannotbelessthan10days.Countiesmayrequiresimilar securityinasufficientamount,
	17
	whichshallbeduewithin30daysunlessthecountysetsashorterperiod.
	18 
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	VI. Purchasing Controls 
	VI. Purchasing Controls 
	Municipalitiesshouldadoptpurchasingregulationsthatspecifythedutiesofthepurchasingagent,theprocedure forobtainingcompetitivebids,howtopurchaseitemsthatdonotrequirebids,andhowandunderwhatconditions emergencypurchasesmaybemade.Theseregulationsshouldbeadoptedbythegoverningbodyintheformofan ordinanceorresolution. 
	Regulationsareusefulinmanywaysandhelpclearupconfusion.Salesrepresentativesoftenfailtounderstandthe lawsgoverningpublicpurchasingandtherestrictionsplacedongovernmentofficials.Inaddition,municipalities andthegeneralpublicbothbenefitfromhavingtheabilitytoreviewandunderstandthepurchasingpoliciesof themunicipality. 
	Standardized Purchases 
	Standardized Purchases 
	Anessentialrequirementofagoodpurchasingprogramisthatgoodsarestandardizedandpurchasedin accordancewithcarefullydrawnspecifications.Suchpoliciestakeadvantageoflowerpricesthatresultfrombulk purchases.Theyalsolowertheadministrativecostsofpurchasingbyreducingthenumberofpurchasesmade. 
	Beginwithacarefulstudyofthetypesofmaterialsandequipmentinuseandtheservicestheysupport.Often differentsizesandquantitiesofthesameitemarebeingused.Forexample,envelopesareitemsthatareoftennot standardized.Differentsizesareusedformanypurposes—tosendouttax,water,andsewerbills;topaysuppliers; andforgeneralcorrespondence.Somedifferencesmaybejustified,butothersmaynot,especiallyconsideringthe unitcostreductionresultingfromstandardization.Othermaterialslendingthemselvestostandardizationinclude stationery,cleaningcomp

	Drafting Specifications 
	Drafting Specifications 
	Specificationsareaconciseandcompletedescriptionofqualitiesnecessaryforproductstomeetacceptable purchaserequirementsofthemunicipality.Amunicipalityshouldensurethatgoodsandservicesmeetoreven exceedspecificationrequirementsbeforeitconsiderspurchasingthem.Specificationsmaybeintheformofwritten descriptions,drawings,commercialdesignations,industrystandards,orotherdescriptivereferences.Specifications becomeanintegralpartofthepurchaseorderorcontract. 
	Well-writtenspecificationsareessentialifeconomyandefficiencyaretobeachieved.Theyhelptoensurethat maximumvalueisobtainedfortaxdollarsspentandthatallqualifiedsuppliers,largeandsmall,areabletocompete onalevelplayingfield. 
	See page 9 for additional discussion of specifications. 

	Operating Procedures 
	Operating Procedures 
	Anothernecessaryingredientofasoundprocurementprocessisaclear,completesetofwrittenoperating procedures.Theseprocedures,amoredetailedexplanationofestablishedregulations,shouldoutlinethespecific stepstobetakenbythoseinvolvedwiththeprocurementprocess.Formsandproceduresshouldbelimitedtoonly thosenecessary.Theuniquecharacteristicsofaparticularmunicipalityshoulddeterminethedegreeofdetailin theseprocedures.Theproceduresshouldcoversuchpointsaspreparingpurchaserequisitions,solicitingbids, informalbidding,preparingpur
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	Ataminimum,allmunicipalitiesshouldhavepurchasingcontrolsthataccomplishthefollowing: 
	• 
	• 
	• 
	Ensurematerialsandservicesareorderedonlybyauthorizedemployeesandofficials. 

	• 
	• 
	Advertisepurchasesinaccordancewiththeapplicablemunicipalcode. 

	• 
	• 
	Ensurethatgoodsarereceivedandingood,workingconditionpriortoauthorizingpayment. 

	• 
	• 
	Identifymoniesencumberedforthosepurchasesthathavebeenorderedbuthavenotbeenreceived. 


	Municipalitiesshouldbecarefultoremainwithinthetermsofthecontractwhenorderinggoodsorservicesfrom vendors.Courtshavefoundmunicipalitiesliableforthecostsofgoodsorservicesbeyondthecontractedamount wherethemunicipalitiesvoluntarilyacceptedmaterialsorservicesandmadenoefforttorejectthemwherethere wasanopportunitytodoso.
	1 


	Municipal Officials’ Responsibilities 
	Municipal Officials’ Responsibilities 
	Thegoverningbodydesignatesthosemunicipalofficialsoremployeeswhoareauthorizedtoinitiatepurchase ordersandnotifiesallwhoareinvolvedinthemunicipalpurchasingprocess.Themunicipalemployeeorofficial authorizedtomakepurchasespreparesalistofneededitemsonapurchaseorderform.Withthisform,aseparate requisitionformisnotrequired.Thepersonauthorizingthepurchasefillsinonlythedescriptionandnumberofunits requiredandsignsinthelowerrightabove“authorizedsignature.”Theformisthenforwardedtothemunicipal secretaryortreasurer. 
	Ifthepurchasewillexceed$19,100,bidsmustbeobtainedinaccordancewiththeapplicablemunicipalcodes.For purchasesbetween$10,300and$19,100,atleastthreewrittenortelephonepricequotationsarerequired(except forcitiesandsecondclasscounties).Informalpricequotationsaredesirableandcanberequiredbylocalregulation. Onhighcostitems,abidbondmightbeappropriate. 
	Whenfirmpricesarereceivedorformalbidsaretabulated,thebalanceofthepurchaseorderformisfilledoutto includethenameofthevendor,purchaseordernumber,andexpenditureaccounttobecharged.Inaddition,the treasurerorfinanceofficersignstheformtocertifythatsufficientmunicipalfundsareavailabletopayforthepurchase. 
	Eventhoughnoaccountingentryismadewhenthepurchaseorderissentout,themoneyfortheamountofthe purchaseisactually“encumbered.”Amunicipalityshouldhavearecordoftheamountofencumberedmoneyat anygiventimesoitcanadjustitsfinancialreporttoreflecttheexpendituresandtheencumbrancesastheyaffect themunicipality’sfinancialposition.Aseachpurchaseorderissentout,theamount,date,andaccountnumbersare recorded.Whenthegoodsarereceived,alineisdrawnthroughtheentryandthedateofreceiptisentered. Wheneverafinancialreportisprepared,thesecre
	Onthebasisofthepurchaseorderform,thevendorshipsthedesiredmaterials.Theshippinglist,receivedgoods andpurchaseorderarecomparedbytheemployeereceivingtheshipment.Ifallmaterialsarereceivedasordered, therecipientshouldnotethisinformationonthepurchaseorder,signandreturntheformtothesecretary,treasurer orfinanceofficer.Iftheaccountsofyourmunicipalityaremaintainedona“modifiedaccrual”basis,whichmeans thatpurchasesarerecordedwhentheinvoiceisreceivedratherthanwhenthecheckiswritten,thenanentryinthe purchasejournalofthemu
	Atthenextregularmeetingofthegoverningbody,theinvoiceispresentedforapproval.Whenapproved,the checkissignedandthetreasurerenterstheexpenditureintheexpenditurejournal.Thecheckissignedbythe treasurerandforwardedtothevendor. 
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	Contract Files 
	Contract Files 
	Itisgoodpracticeforamunicipalitytokeepafilerelatingtocurrentandrecentlycompletedmunicipalcontracts. Thishelpstodeterminewhentheprocessforadvertisingandawardingnewannualcontractsshouldbestartedand toidentifythepastqualifiedbidders.Italsoprovidesthemunicipalitywithmodelsofpastadvertisements, instructionstobidders,andothercontractdocuments.Properfilescanaidindeterminingthecurrentstatusofall municipalcontractualdisputes. 
	RevolvingContractFiles Thisfileprovidesasinglesourceofsummaryinformationonallcurrentmunicipal contracts.Thefileshouldbemaintainedonformsdesignedtoshowallnecessaryinformation.Itmustprovide spacestoenterinformationdescribingthecontract,whetheritisanannualoraone-timeproject,andthedollar amountofthecontract.Otherinformationcanincludestartandstopdates,renewaldatesforannualcontracts, evaluationofcontractorperformance,othermunicipalitiesorgovernmentalagenciesinvolved,andan identificationofrelatedcurrentorcompleted
	AdvertisementsandInstructionstoBidders Pastcopiesoftheseitemsshouldbemaintainedinafiletoaidin thepreparationofnewadvertisingandinstructionsonupcomingbids.Specialfeaturesgivinggoodorbad resultsinpastadvertisementsandinstructionsshouldbenotedforfuturereference. 
	Contracts Maintainafileformunicipalcontracts Thisfilemaybeinadditiontotheofficialcontractrecords, 
	primarilytoprovideguidanceforthesolicitorandotherofficialsinpreparingnewcontractdocuments. 
	ListofBidders Thisfileshouldcontainnamesandaddressesandtypesofserviceswherebidshavebeen receivedfromvendorsandcontractorsoverthepastseveralyears.Wheretherehavebeenmanybidders,it maybenecessarytosubdividethefileintosubjectareas,suchasroadconstructionvehicles,construction materials,andsnowremovalmaterials.Particularlygoodorbadexperienceswithspecificbiddersshouldbe noted.Themunicipalityisalsorequiredtomaintainalistofpersonsineligibleforparticipationincontractsor subcontractsundertheAntibid-RiggingAct.
	2 
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	VII. Conflicts of Interest in Purchasing 
	VII. Conflicts of Interest in Purchasing 
	TheStatePublicOfficialandEmployeeEthicsAct(“EthicsAct”)playsanimportantroleinensuringthatpublic purchasingisperformedinamannerthatappropriatelysafeguardstaxpayerfunds.TheEthicsActprovidesthat “publicofficeisapublictrustandthatanyefforttorealizepersonalfinancialgainthroughpublicofficeotherthan compensationprovidedbylawisaviolationofthattrust.”
	1 

	UndertheEthicsAct,nopublicofficialorpublicemployeecanenterintoacontractvaluedat$500ormorewithhis orhergovernmentalbody,unlessthecontractisawardedthroughapublicprocess,includingpriorpublicnotice andsubsequentpublicdisclosureofallproposalsconsideredandcontractsawarded.Thisprohibitionalsoextends toanysubcontractvaluedat$500ormorewithanypersonwhohasbeenawardedacontractbythegovernmental body.Furthermore,itappliestothepublicofficialoremployee’sspouseorchildoranybusinessinwhichthepublic officialorpublicemployeeorh
	2 

	Thevariousmunicipalcodescontainreferencesaddressingthepersonalinterestsofpublicofficialsandpublic employeeswithrespecttopubliccontracting.Forexample,theCountyCodeandBoroughCodereferencethe restrictionssetforthintheEthicsAct.Inaddition,apersonalinterestisprohibitedincontractsexceeding$300in townshipsofthefirstclassand$500intownshipsofthesecondclass.Whereacontractisawardedtoafirm employingaboroughcouncilmember,townshipcommissioner,ortownshipsupervisorinanon-management position,theofficialmustinformthegovernin
	3
	4
	5
	6 

	Theinterestofanofficialmustbecertain,pecuniary,orproprietaryanddirect.Sentimentalorgeneralinterestisnot enough.Atownshipcommissionerwasnotdisqualifiedfromvotingonacontractforambulanceservicesimply becauseamemberofhisfamilywasemployedbyoneofthebiddersinanon-administrativeornonexecutive capacity.Also,twotownshipsupervisorswithremoteprivatebusinessdealingswithabidderonatownship contractdidnotviolatethepersonalinterestprovision.Furthermore,atownshipsupervisordidnotviolatethe EthicsActwhenhesuggestedatameetingth
	7
	8
	9
	10
	involvedareimmaterial.
	11 

	Penaltiesforviolationincludefines,surcharges,termsofimprisonment,andousterfromoffice.
	Penaltiesforviolationincludefines,surcharges,termsofimprisonment,andousterfromoffice.
	12 


	Anycontractorpurchaseamunicipalitywishestomakeinwhichanofficialoremployeehasapersonalinterest shouldbecloselyscrutinizedastoitslegality.Theappearanceofhonestyandimpartialityisjustasimportantas fulfillinglegalrequirements. 
	REFERENCES 
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	1. 65Pa.C.S.A.§1101.1(a). 2. 65Pa.C.S.A.§1103(f). 
	3. 8Pa.C.S.A.§1404(BoroughCode,Section1404);16P.S.§1806(CountyCode,Section1806);Kimball v. Cambria County, 36 D.&C.2d662(CambriaC.C.P.1965). 
	4. 53P.S.§56811(First ClassTownshipCode,Section1811);53P.S.§68102(i)(SecondClassTownshipCode,Section3102(i)). 
	5. 53P.S.§36912(ThirdClassCityCode,Section1912);53P.S.§56807(FirstClassTownshipCode,Section1807);53P.S.§ 68109(SecondClassTownshipCode,Section3109). 
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	Commonwealth v. Midouhas, 62D.&C.2d441(BucksC.C.P.1974). 
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	VIII. Special Purchasing Requirements 
	VIII. Special Purchasing Requirements 
	Numerousotherlawsimposespecialrequirementsonmunicipalitieswhentheymakepurchases,suchaslimitations ontheuseofliquidfuelsfundsandfederalgrantfunds,restrictionsonpurchasesofsteelproductsandmotor vehicles,andrequirementsthatprevailingwagesandworkers’compensationinsurancebepaid. 
	Liquid Fuels Funds 
	Liquid Fuels Funds 
	MunicipalitiesmustnotcomminglestatefundsallottedundertheLiquidFuelsTaxMunicipalAllocationLaw(“Liquid FuelsLaw”)withanyotherfunds.Theymustestablishaspecialfundforsuchdepositsandpaymentsandsubmitan annualreporttotheDepartmentofTransportation(“PennDOT”)concerningtheuseofthefunds.However, PennDOTpermitsmunicipalitiestospendmoneyforhighwaypurposesbyborrowingortransferringmoneyfrom theirgeneralfundandreimbursethegeneralfundbytransferringfromtheliquidfuelsfundduringthecurrentyear. Thesetransferscanonlybemadeifthem
	1

	Thatportionoftheallocationbudgetedformaintenance,materials,supplies,smalltools,andmajorequipment(not toexceed20percentoftheallocation)maybespentwithoutfurtherapprovalofPennDOT.Contractsfor maintenanceamountingto$10,000ormore,however,requirethesameproceduresascontractsforconstruction. 
	CAVEAT:PursuanttoamemorandumdatedOctoberof2018titledProcurement of Maintenance and Repair Services for Traffic Signals with Liquid Fuels Funds,thePennsylvaniaDepartmentofTransportation(“PennDOT”) hasadvisedthatprocurementofmaintenanceandrepairservicesfortrafficsignalsmustbeadvertisedand competitivelybid. 
	Statefundsbudgetedforconstruction,reconstructionorwideningofroads,streets,bridges,anddrainage structuresmaynotbespentwithoutpriorapprovalofPennDOT,regardlessofwhethertheworkisperformedby contractorbymunicipalemployees.NoworkmaybestarteduntilaProjectApprovedForm,MS-329,isapproved byPennDOT.Authorizationtoproceedoccurswhenacopyissenttothemunicipality. 
	Duringthecourseofconstruction,inspectionsofworkaremadebyarepresentativeoftheDistrictOfficeof MunicipalServicesaswellasbylocalauthorities.Uponcompletion,themunicipalitymustcompletetheProject CompletionReport,MS-909,whichwillbecountersignedbythemunicipalservicesrepresentative. 
	Countiesmay,butarenotrequiredto,allocateallorpartoftheirannualgranttopoliticalsubdivisionswithinthe countyforroadandbridgemaintenanceandconstruction.Dispositionofthefundsissubjecttotheactionofthe boardofcountycommissioners. 
	AllotherlegalproceduresinvolvingPennDOTinexecutingprojectsunderstateaidfundstothemunicipalitiesare applicabletocountyallocationtolocalsubdivisionsaspreviouslydescribed.TheseincludePennDOTapprovalof plansandspecifications,submissionofcompletionformbythemunicipality,PennDOTinspectionofcompleted work,andnotificationofthecountyorPennDOTofapprovalforpayment.Allotherformsrequiredinstateaid projectsarealsorequiredforcountyaidprojects,whethertheprojectisfinancedsolelybycountylocalfunds,orby acombinationoflocal,coun
	Foradditionalinformation,seethePolicies and Procedures manual preparedbyPennDOT’sBureauofMunicipal Services(PUB9(12-13)). 

	Davis-Bacon Act 
	Davis-Bacon Act 
	Whenusingfederalgrantorloanmoniesfortheconstruction,alteration,orrepair(includingpaintingand decorating)ofpublicbuildingsorpublicworks,municipalitiesmustcomplywiththewageratesandrecord-keeping proceduresestablishedbytheDavis-BaconAct.Thoserequirementsapplywhentheprojectcostsexceed$2,000 andwherefederalfundssupplymorethan25percentofthetotalprojectcosts. 
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	FormoreinformationabouttheDavis-BaconAct,visittheU.S.DepartmentofLaborwebsiteatwww.dol.govand searchfor“Davis-BaconandRelatedActs.”Anymunicipalitywithaquestionastowhetheritmustcomplywith Davis-BaconrequirementsshouldcontacttheregionalofficeofthePhiladelphiaEmploymentStandards Administrationat(215)861-5830. 

	Steel Products 
	Steel Products 
	UnderthetermsoftheSteelProductsProcurementAct,allpublicworkscontracts,includingconstruction, maintenance,andrepair,mustrequiretheuseofsteelproductsmadeintheUnitedStates.Eachmunicipalcode alsocontainsaprovisionreferringtotheSteelProductsProcurementAct.Thedefinitionof“publicworks” specificallyincludes,amongotherthings,buildings,highways,transitsystems,airports,andbridges,regardlessof whetherpermanentortemporaryandforgovernmentalorprivateuse.TheSteelProductsProcurementAct requiresmunicipalofficialstoobtaincert
	2
	3
	4
	5 


	Motor Vehicles 
	Motor Vehicles 
	UndertheMotorVehicleProcurementAct,municipalitiesarerequiredtopurchaseorleasemotorvehicles manufacturedorassembledinNorthAmerica.Avehiclequalifiesifamajorityoftheprincipalcomponentsare assembledintothefinalproductinNorthAmerica.However,ifthemunicipalitystatesinwritingthatcompliance wouldbeinthepublicinterestorthatthecostisunreasonable,thenitneednotsatisfythelaw.Themunicipality mustbesatisfiedthattheprovisionsofthelawhavebeenmetbeforeitcanmakepaymentstoanycontractor supplyingmotorvehicles.
	6
	7 


	Prevailing Wages 
	Prevailing Wages 
	Forpublicworkscontractsexceeding$25,000,exceptformaintenanceprojects,thePrevailingWageActrequires municipalitiestopaytheprevailingminimumwagetoallworkersontheproject.ThepurposeofthePrevailing WageActistoprotectworkersonpublicprojectsfromsubstandardwages.Prevailingminimumwagesare determinedbytheDepartmentofLaborandIndustry.Referencetoprevailingwagesmustbemadeinthenotice requestingbidsontheproject.PotentialbiddersmayrequestwagereviewsbytheDepartmentofLaborand Industry.Thosedeterminationscan,inturn,beappealedt
	8
	9
	10
	11
	12
	becomepartofthecontractandcannotbealteredduringthecontractperiod.
	13 

	Inaddition,in2013,theGeneralAssemblyenactedAct89,whichmodifiedthePrevailingWageAct’srequirements forlocallyfundedhighwayandbridgeprojects,whichincludethosepaidforentirelybyfundsallocatedthroughthe LiquidFuelsLaw,madeavailablefromtheHighwayBridgeImprovementRestrictedAccount,awardedto municipalitiesastransportationenhancementgrants,andallocatedfrommunicipalbudgetarysourcesorfromthe impactfeesdistributedpursuanttotheOilandGasAct.Thoseprojectsmustcomplywithprevailingwage 
	requirementsiftheestimatedtotalprojectcostsexceed$100,000.
	14 

	Forfurtherinformation,contacttheBureauofLaborLawCompliance,PennsylvaniaDepartmentofLabor& Industry,1301Labor&IndustryBuilding,Harrisburg,PA17120or(800)932-0665. 

	Workers’ Compensation 
	Workers’ Compensation 
	Themunicipalcodesrequirethatallcontractsinvolvingtheemploymentoflaborincludeprovisionsforworkers’ compensationinsurance.AllcontractorsmustproduceproofthattheyaccepttheprovisionsoftheWorkers’ 
	CompensationActandhaveinsuredtheirliabilityinaccordancewiththatlaw.
	15 


	Guaranteed Energy Savings Contracts 
	Guaranteed Energy Savings Contracts 
	Municipalitiesarepermittedtoenterintoguaranteedenergysavingscontracts,whicharefortheevaluationand recommendationofenergyconservationmeasuresandforimplementationofoneormoresuchmeasures.The municipalitymayberequiredtoawardthecontractatapublicmeetingafterpublicnotice.Theyarealsoauthorized 
	16
	toacceptcompetitivesealedbids.
	17 
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	IX. Intergovernmental Cooperation in Purchasing 
	IX. Intergovernmental Cooperation in Purchasing 
	Municipalitieslookingforwaystoreducetheirpurchasingcostsshouldconsidertheviabilityofenteringinto intergovernmentalarrangements.Sucharrangementstakeadvantageofeconomiesofscalebyincreasingthe volumeofmaterialstobepurchased. 
	Municipal Cooperative Purchasing 
	Municipal Cooperative Purchasing 
	TheIntergovernmentalCooperationActsetsforththemannerinwhichmunicipalitiesmayenterintocooperative purchasingcontractswithothermunicipalities.Thesecontractsaredeemedinforceoncetheyhavebeenadopted byordinancebyallcooperatingmunicipalities.
	1 

	Whenseveralmunicipalities(particularlysmallmunicipalities)participateinajointpurchasingprogram,theyare addition,eachtimeavendorreceivesarequestforbids,itmustprepareseparatebiddocuments,maintainseparate records,andbepreparedtohandlesmallordersindividually.Withalargecontract,thevendor’sadministrativecosts arereducedandthevendorwilloftenbewillingtoacceptasmallerprofitperunitifassuredofsellingmanyunits. 
	likelytosaveaconsiderableamountofmoneybecausetheywillbeabletotakeadvantageofvolumepricing.In 

	Inajointpurchasingprogram,representativesfromtwoormoremunicipalitiesestimatethequantitiesofcertain itemseachmunicipalitywillneedoverthenextyear.Ifamunicipalitywantsaspecialordifferentitem,thenthe municipalitydoesnotneedtoparticipateintheprogramandcanpurchasetheitemsseparately.Theendresultisa listofrequirementsfromeachcooperatingmunicipalityandthetotalquantitiesrequired. 
	Thenextstepisformaladvertisingforthequantitiesrequestedbythecooperatingmunicipalities.Advertisingcosts arereducedbecauseonlyajointadvertisementisneeded.Theadvertisementmustbepostedatleastonceaweek fortwoweeksinatleastoneandnotmorethantwonewspapersofgeneralcirculationintheparticipating municipalities.Inaddition,theparticipatingmunicipalitiesmuststillsatisfythebiddingrequirements,including thoserelatingtobiddingthresholdsandwrittenortelephonequotes.
	2
	3 

	Eachmunicipalityshouldkeepacopyofthespecificationsformaterialsbeingpurchased.Instructionstobidders shouldspecifythateachcooperatingmunicipalitywillsubmitpurchaseorderseventhoughasingle,collectivebidis beingrequestedfromthevendors.Deliverieswillbemadetoeachmunicipality,andtheinvoicingandpaymentswill behandledbyeachmunicipality.Inthisway,eachmunicipalitycontrolsthetiming. 
	Thebidsareopenedatameetingattendedbyrepresentativesfromallcooperatingmunicipalities.Theyjointly determinethelowestqualifiedbidder.Themunicipalitiesthenprepareajointletternotifyingthesuccessfulbidder. 
	Tosimplifytheadministrationofajointpurchasingprogram,eachgoverningbodycanappointoneofitsmembers toajointpurchasingcommittee.Thiscommitteeshouldmeetregularlytodetermineneeds,reviewhowthesystem isworking,andplanforstreamliningtheprocess.Thecommittee,withthehelpofasolicitor,preparestheschedules, quantityestimates,andthenecessarybiddocuments. 
	Aproperlyadministeredjointpurchasingprogramcanresultinconsiderablesavings.Itcanprovideajointforumfor municipalofficialstotradeideasonavarietyofcommonlocalproblems.Itislikelytoleadtootherareasof municipalcooperationandmoreeffectivesolutionstoarea-wideproblems.Atthesametime,eachmunicipality retainsautonomyandlocalcontrol. 
	CountyContracts Countiesareauthorizedtopermitmunicipalitieswithinthecountytomakepiggyback purchasesoffcontractsexecutedbythem.Municipalitiesmakingsuchpurchasesareexemptedfromstatutory requirementsconcerningcompetitivebidding.Themunicipalitymustagreetoparticipatebyordinanceor resolutionandprovideacopytothecountypurchasingagencyandthecountysolicitor.Thecountyestablishes theregulations.Eachcontractthatisletbythecountyundertheseprovisionsmustspecificallyreferencethe availabilityofthemunicipalpiggybackoption. 
	4
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	SchoolsandNonprofitOrganizations Countiesormunicipalitiesmay,byordinance,alsoauthorizejoint 
	purchasesofmaterials,supplies,andequipmentwithprivateorpublicschools,collegesoruniversities,and 
	nonprofithumanserviceagencieswithinthecountyormunicipality.
	5 


	State-Local Cooperative Purchasing 
	State-Local Cooperative Purchasing 
	ThecommonwealthProcurementCodepermits“localpublicprocurementunits”suchaspoliticalsubdivisionsto purchasematerials,supplies,equipment,andvehiclesthroughstatecontractsenteredintobytheDepartmentof GeneralServices.ThiscooperativepurchasingprogramisadministeredbytheDepartmentofGeneralServices’ BureauofProcurementandisknownas“COSTARS.”Theprogramusescollectivepurchasingpowertoobtainmore competitivepricingandchoicethanindividuallocalpublicprocurementunitsmightotherwisebeabletoobtainon theirown. 
	6

	AnadditionalbenefitoftheCOSTARSprogramisthatitexemptspoliticalsubdivisionsfromcomplyingwithexisting statutoryrequirementsgoverningcompetitivebiddingandexecutionofcontractsbecausethoserequirements havealreadybeensatisfiedatthestatewidelevel. 
	Toparticipateinthisprogram,thegoverningbodyofthepoliticalsubdivisionmustpassandfilearequesting authorizationtoparticipateincooperativepurchasing.ThisresolutionmustbefiledwiththeDepartmentof GeneralServices. 
	ThepoliticalsubdivisionmayworkdirectlywiththeDepartmentofGeneralServicesforitspurchasingneeds.All contractinformation,aswellasasampleresolution,isavailablefreeofchargeonthedepartmentalwebpageat tothedepartment.Ordersaresentdirectlytothevendor,andmerchandiseisdelivereddirectlytothelocation specifiedbytheparticipants.Thecommonwealthdoesnotserveasapurchasingagent. 
	www.dgs.state.pa.us.Organizationsarealsorequiredtoforwardacopyofeachpurchaseorderforcontracteditems 

	Foradditionalinformationaboutthesecooperativepurchasingprograms,pleasecontacttheDepartmentof GeneralServices,BureauofProcurement,Room414,NorthOfficeBuilding,Harrisburg,PA17125or(717)787-5733. 

	Federal Surplus Property Program 
	Federal Surplus Property Program 
	TheDepartmentofGeneralServicesisresponsibleforadministeringthedistributionofsurplusfederalproperty, suchasmotorvehicles,handtools,officefurniture,computers,electronicequipment,heavyequipment,andother usablepropertythroughtheFederalSurplusPropertyProgram.Theprogramisavailabletomunicipalities, emergencyserviceorganizations,schools,andothernonprofitorganizations. 
	Thereisnocosttoapplytoparticipateinthisprogram.However,theparticipantincursaservicechargetocover thestate’scosttoadministertheprogram.Theactualservicechargeoneachitemdependsontheoriginalcostof theitem,itscondition,andanyunusualcostsincurred. 
	Somerestrictionsareplacedonfederalsurplusproperty.Allpropertymustbeplacedintousewithinoneyearfrom itsacquisitionandmustbeusedforatleastoneyearfromthedateitisplacedintouse.Highervalueitems(those valuedat$5,000ormoreinnewcondition)mustbeusedforatleast18months.Propertyisrestrictedtoorganizational useonly;nopersonaluseispermitted.Propertycannotbesold,loaned,leased,traded,ortorndownforpartsduring theminimumuseperiod.Propertymustbeusedonlybythereceivingorganizationandcannotbetransferred. 
	Eligibleandprospectiveparticipantsareinvitedtobrowsethroughthefederaldistributioncentersandcheckthe onlineinventorylisttoseewhatsurplusitemsarecurrentlybeingoffered.TheMainDistributionCenterinPennsylvania alsooperatesatoll-freehotlineat(800)235-1555,andrepresentativesareavailabletoansweranyquestionsabout theprogramandtheavailabilityofsurplusproperty.Additionally,theDepartmentofGeneralServicespublishesa circular,calledtheSurplusSampler,whichlistsequipmentandsuppliesavailabletoeligibleorganizations. 
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	State Surplus Property 
	State Surplus Property 
	Statesurplusproperty,suchasofficefurniture,typewriters,andtools,isofferedforpublicsaleattheDepartmentof GeneralServices’StateSurplusPropertyDistributionCenterinHarrisburg,atspecialsalesheldperiodically throughoutthecommonwealth,orthroughonlineauctions. 
	Thecommonwealthalsooffersprivateonlinesalesformunicipalitiesonheavyequipment,off-roadequipment,and dumptrucksbeforetheyareofferedforsaletothegeneralpublic. 
	Formoreinformationregardingthestatesurpluspropertypurchasingprograms,visittheDepartmentofGeneral Serviceswebsiteatwww.dgs.state.pa.us/bssoandclickon“StateSurplusPropertyProgram.”Youmayalsocallthe DepartmentofGeneralServices’BureauofSupplies&SurplusOperationsat(717)787-6159. 
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	X. Types of Purchasing Arrangements 
	X. Types of Purchasing Arrangements 
	Whetherconsideringthepurchaseofmaterials,equipment,orsuppliesorenteringintoconstructioncontracts, municipalofficialsshouldinvestigatethetypesofpurchasingarrangementsavailabletodeterminethetypeof contractmostsuitablefortheintendedpurchase. 
	Lump Sum Contracts 
	Lump Sum Contracts 
	Thelumpsumcontractobligatesthecontractortoperformtheworkorprovidetheitemaccordingtotheplansand specificationsforaspecifiedsumofmoney.Lumpsumcontractsareprimarilyusedforpurchasesorprojectswhere theplansandspecificationsarecompletedindetailbeforethemunicipalityrequestsbids.Thisprocedureallowsthe municipalitytodeterminethecostoftheprojectorpurchaseinadvance.Thistypeofcontractisnotgenerally recommendedwhenplansandspecificationsareincompletebecausethebidswillgenerallybehigherthan otherwisenecessarybecauseoftheun

	Unit Price Contracts 
	Unit Price Contracts 
	Theunitpricecontractisbasedonanestimateofthenumberofunitsneededandapriceperunit.Thecontract providesforcompensationtothecontractorforeachactualunitconstructedorsuppliedattheagreedprice.The estimatedquantitiesattheproposedunitpricessubmittedbybiddersareusedincomparingthebids.Thistypeof contractisadvantageouswhentheworkrequiresquantitiesofrelativelyfewtypesofconstructionorpurchasesand thequantitiescannotbeaccuratelyidentifiedinadvance.Agreatdealofvariationispermittedinthistypeof contractwithouttheneedforforma
	Itisalsopossibletocombinethecharacteristicsoflumpsumandunitpricecontracts.Thereareadvantagestothis hybridcontractwhenadefinitenumberofitemscanbecoveredbythelumpsumfeatureandanindefinitequantity ofitems,fixedindetail,canbeincludedintheunitpricemethod. 

	Annual Contracts 
	Annual Contracts 
	Manysuppliesandmaterialscanbeobtainedthroughannualcontractsinwhichthemunicipalityrequestsand receivesbidsfortheapproximatequantitiesitexpectstouseduringtheyear.Astheneedarises,themunicipality canordertheneededquantity.Theordermaybeforallorpartoftheannualrequirements.Annualcontractsshould beadvertisedandletataspecifictimeoftheyear. 
	Alistingofmaterialstypicallyacquiredthroughannualcontractsisshownonthenextpage.Themainadvantageof annualcontractsisthatthemunicipalitydoesnothavetogothroughtheadvertising,bidding,andcontractaward proceduresforeachpurchase.Inaddition,becausethecontractamountoveraone-yearperiodmaybequitelarge, quantitycostadvantagesaregenerallyrealized. 

	Typical Annual Contracts 
	Typical Annual Contracts 
	RoadwayConstructionMaterialsandServices 
	RoadwayConstructionMaterialsandServices 
	• 
	• 
	• 
	Emulsifiedasphalt,pavingasphalt,andliquidasphalt 

	• 
	• 
	Constructionofasphaltconcretepavement 

	• 
	• 
	Asphaltconcretedischargedintotrucks 

	• 
	• 
	Asphaltconcretefurnished,delivered,andstockpiledortruck-spread 
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	• 
	• 
	• 
	Rock,sand,andcrushedaggregatebasefurnished,delivered,andstockpiledortruck-spread 

	• 
	• 
	ReadymixedPortlandcementconcrete 

	• 
	• 
	Portlandcementinsackcontainers 



	PrintingandDuplicatingServices 
	PrintingandDuplicatingServices 
	• 
	• 
	• 
	Printingofficialadvertising 

	• 
	• 
	Reproductionofprints,drawings,maps,plans,andotherdocuments 



	ExpendableMaterialsforMechanicalEquipment 
	ExpendableMaterialsforMechanicalEquipment 
	• 
	• 
	• 
	Keroseneandcleaningsolvent 

	• 
	• 
	Gasoline,dieselfuel,andfueloil 

	• 
	• 
	Enginelubricatingoils,oilforhydraulicsystems,andchassislubricants 

	• 
	• 
	Leadacidtypestoragebatteries 

	• 
	• 
	Tiresandinnertubes 

	• 
	• 
	Retreadingandrepairingtirecasings 



	MiscellaneousMaterials 
	MiscellaneousMaterials 
	• 
	• 
	• 
	Dairymanurefertilizer 

	• 
	• 
	Reflectivecoatingmaterialsforroadwaytrafficlinestriping 

	• 
	• 
	Incandescent,fluorescent,quartziodine,andmercuryvaporlamps 

	• 
	• 
	Lightstandardassemblies 

	• 
	• 
	Electricalconduitandtubing 

	• 
	• 
	Electricalwireandcable 


	Thecontractarrangementwiththesuccessfulvendorprovidesthebasisforordersduringthecontractperiod. 
	Ordersmadeduringtheyearshouldbeinwriting.Eachpurchaseordershouldincludeareferencetotheannual contract,articlebeingordered,quantity,unitandtotalprice,placeandtimeofdelivery,andthenameofthevendor andthepersonmakingthepurchaseorder. 
	Ifthevendor’sbidincludesaprovisionforpossiblepricechangesduringtheyear,thepurchasingagentshouldtry totimeorderstoavoidpriceincreases.Ifthereissomeindicationpricesaretrendingdownward,purchasesshould bedelayed. 


	Guaranteed Maintenance Purchasing 
	Guaranteed Maintenance Purchasing 
	Pennsylvanialawsrequiremunicipalitiestoawardacontracttothelowestqualifiedbidder.Thiscanresultina situationwherethepurchasedequipmenthasthelowestinitialcost,butprovestobemoreexpensiveinthelong runbecauseofhigherthanexpectedoperationandmaintenancecosts. 
	Sometimesthiscanberemediedbyrequiringguaranteedmaintenance/lifecyclebids.Specifically,theinstructions mayrequireapriceforthepurchaseoftheequipmentandaguaranteedmaintenancecostfortheexpecteduseful lifeoftheequipment.Contractsofthistypeareusuallymorecomplexandrequireaconsiderableamountof municipalrecordkeeping,butinthelongruntheyoftenresultinsubstantialsavings. 
	Themajorfactorsthatshouldbeconsideredinaguaranteedmaintenancepurchaseare: 
	1. 
	1. 
	1. 
	Thebidshouldbeintwoparts,onefortheequipmentandtheotherfortheguaranteedmaintenancecost. Thebidderwiththelowesttotalisnormallyconsideredthelowestqualifiedbidder. 

	2. 
	2. 
	Thebiddingspecificationsshouldcarefullystatewhichrepairexpensesarecoveredbytheguarantee. 
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	3. 
	3. 
	3. 
	Normally,themunicipalitymustassumeresponsibilityforday-to-dayoperationalexpenses,suchasoil, lubricants,filters,antifreeze,batteries,headlights,brakelinings,andothernormalwearofitems.The agreementwilloftenspecifythattheequipmentwillbeoperatedonlybymunicipalemployees.Itmight alsolimittheusesofequipment. 

	4. 
	4. 
	Anycostthatismorethantheguaranteedmaintenanceamountwillbepaidbythevendortothe municipalityattheterminationofthecontract.Thecostofdowntimeisincludedintheguarantee,andifit exceedsaspecifiednumberofhours,thevendorwillpayforitorsupplyasubstitutepieceofequipment. 


	Therearenegativeaspectstoguaranteedmaintenancepurchasing.Asreferencedabove,acompleterecordof maintenancecostanddowntimefortheguaranteedequipmentisnecessarytosupportclaims.Maintenancecost recordsaredesirableinanycase;however,theexpenserequiredtodevelopormodifypresentrecordssystemsto supportaguaranteedmaintenanceplanshouldbeconsidered.Inaddition,thecontractorwillgenerallyinsiston accesstoallmunicipalmaintenancerecordsaspartofthecontract.Thecontractormayalsocontestanylarge claim.Theexpenseandtimelostinsettling
	cancutdownonexpensivemaintenancecoststhatoftenseemtooccurimmediatelyafterthewarrantyexpires.The planmaybetailoredtoincorporateparts,partsandlabor,abuy-backclause,andvariouspenaltiesforlatedelivery orotherresponsibilitiesofthevendor.Theguaranteeinthiskindofpurchas¬ingplanprovidesfirmcostprojections toaidintheoverallpublicworksprogrammingandbudgetingprocess. 
	Guaranteedmaintenancepurchasingshouldbeinvestigatedbeforebuyinglargequantitiesofrollingequipment.It 


	Leasing 
	Leasing 
	Leasesarerentalagreementsbetweentwoparties.Theownerofthepropertyagreestorentittothemunicipality atanegotiatedpriceforaspecifiedperiodoftime.Allleasesaresubjecttomunicipalcontractingrequirements. 
	Underatruelease,themunicipalityreceivestherightofuseforaspecifiedperiodoftimeanddoesnotassume ownershipoftheproperty.Thistypeofleaseiscommonwithspecializedconstructionmachineryneededonlyfor particularjobsofshortduration.Purchasesofservicesarealsomadethroughthistypeoflease. 
	Leasepurchasecontractsareconditionalsalesagreements,whichtransferconditionalownershiptothemunicipality atthebeginningoftheleaseterm.Theleasepaymentsarecountedtowardthepurchasepriceoftheitem.Atthe endoftheleaseperiod,fullownershipofthepropertypassestothemunicipality,usuallyforanominalsum. 
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	XI. Purchasing Professional Services 
	XI. Purchasing Professional Services 
	Municipalitiesoftenneedtoobtainprofessionalservicesinsuchfieldsasaccounting/auditing,engineering, insurance,law,planning/communitydevelopment,orthelike.Allofthemunicipalcodesexemptprofessional servicesfromcompetitivebiddingrequirements,soprofessionalsneednot(andnormallycannot)behiredthrough competitivebidding.Theseservicesareexemptedfromcompetitivebiddingrequirementsbecauseprofessional qualifications,capabilities,andexperiencediffer.Servicetobeprovidedcannotbedefinedbyprecisespecifications orsolelyonthebasi
	Thecompetitivepurchasingprocessforprofessionalservicestypicallyproceedsasfollows: 
	• 
	• 
	• 
	MunicipalitiesprepareanRFPthatexplainstheservicesought,theexperienceandqualifications required,thetimingofboththepurchasingprocess,andthedeadlinefortheprovisionofservicesandany otherrequirements. 

	• 
	• 
	Municipalitiesreviewthesubmittedproposalsandselecttheonethatgivesthebestcombinationof qualifications,experience,andprice.Theyshouldbecarefulnottoacceptaproposalsimplybecauseitis thecheapest.Obtainingservicesfromaprofessionalwhosubmitsthelowestpriceproposal,butwhoisnot qualifiedinthefieldcancreateexpensiveproblems. 

	• 
	• 
	Municipalitieswriteacontractthatincorporatesthewinningproposalbyreferenceandspecifiestimelimits orotherconstraints.Forexample,whencontractingforprofessionalauditingservices,itistypicalto contractforathree-yearperiodratherthanoneyearatatime. 


	Defining the Service to be Purchased 
	Defining the Service to be Purchased 
	BeforethemunicipalitymailsoutanRFP,itshoulddraftaclearstatementoftheservicesthatareneededinterms andlanguagethatallrecipientswillunderstand.Ifthemunicipalitydoesnotprovideclearandpreciseinformation abouttheservicetobeprovided,thentheprospectiveconsultantmaybeuncertainastohowmuchworkwillbe needed,and,asaresult,itsproposalmaybepricedhigherthannecessary. 
	Thecommontermsandphrasesusedinthethreemostcommonfieldsnecessarytomunicipalities—engineers, attorneys,andauditors/accountants—aresetforthbelow. 
	Engineering Themunicipalitymustdecidewhetherengineeringservicesareneededforaspecificproject(such asplanningandrebuildingaroadorbridgeorplanningandconstructingabuilding)oronanongoingbasis throughacontinuingretainer.Iftheengineeristobehiredonlyforaspecificproject,thenthemunicipalitymust clearlydefinewhatistobeaccomplished,includingtimelimits,governmentstandards,andotherrequirements. Ifthemunicipalitywishestousetheengineer’sservicesonanongoingbasis,thenanannualretainermaybe appropriateaslongastheservicestobein
	Law Similartopurchasingengineeringservices,themunicipalitymustdecidewhetherongoingservicesare neededorwhetherpaymentwillbeonacase-by-casebasisforspecificworkperformed.Inaddition,the municipalityshouldspecifywhetheritwillexpectthesolicitortoattendgoverningbodymeetingsonaregular basisoronlyonanas-neededbasis.Disagreementsbetweenthesolicitorandgoverningbodyoverfeesare morelikelytoarisewhenthereisnotaclearagreementastowhatservicesareincludedintheretainerand whicharetobebilledoutsidethescopeoftheretaineragreemen
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	Auditing Anaudittypicallyhastwoimportantspecifications—thescopeofworkandthestandards—plus 
	otherinformationtheprospectiveauditorneedstoprepareacarefullypricedproposal. 
	• 
	• 
	• 
	ScopeofWork Althoughprivatesectoraudits(whichdonotinvolvefundaccounting)traditionallyfocus onthefinancialstatementstakenasawhole,theGovernmentFinanceOfficersAssociationoftheUnited StatesandCanadastronglyrecommendsthatgovernmentsrequesta“fullscope”auditinwhicheachfund issubjectedtotheaudittestsandotherprocedures. 

	• 
	• 
	Standards GovernmentalauditsusuallyarecarriedoutaccordingtoGenerallyAcceptedAuditing Standardsor,particularlyifafederalgrantisinvolved,accordingtoGenerallyAcceptedGovernmental AuditingStandardswhicharepublishedbytheU.S.GeneralAccountingOffice.Useofthelatterstandards greatlyincreasesthecostofanauditbecauseoftheadditionalworkinvolved. 

	• 
	• 
	Otherinformationaprospectiveauditorwillneedtodevelopacarefullypricedproposalincludesthe numberandtypeofmunicipalfunds,includingthenumber,type,andlocationofpensionfunds,thesizeof theoverallbudgetandgeneralfund,thetypesoflocaltaxrevenuesandidentificationofoutsidetax collectors,thenumberofbankaccounts,andthevolumeoftransactionsduringtheyear. 



	Reviewing Proposals and Selecting the Best 
	Reviewing Proposals and Selecting the Best 
	Sinceprospectiveconsultantswillvaryastotheirexperienceandprofessionalqualifications,manymunicipalities useaproposalratingprocessinwhichseveralofficialsrateeachproposalintermsofsuchfactorsas: 
	• 
	• 
	• 
	• 
	Professionalqualifications. 

	• 
	• 
	Experience. 

	• 
	• 
	Abilitytoperformtheworkneededwithinthespecifiedtimelimits. 

	• 
	• 
	Price. 



	Sincethemunicipalitywillawardthecontractonthebasisofallthefactorslisted,theresultshouldbethatthe municipalityselectsthe“best”serviceprovider,takingallfactorsintoaccount,ratherthantheonethatoffersthe lowestcost. 

	Writing the Contract 
	Writing the Contract 
	Themunicipalsolicitornormallyadvisesastothemostappropriateformofthecontract.Asnotedearlier,the contractshouldincorporatethewinningproposalbyreferenceand,atleastinconnectionwiththeretentionofa professionalauditor,shouldbewrittenformorethanoneyear.Manyaccounting/auditingfirmschoosenotto respondtoRFPsthatareonlyforaone-yearengagement.Themunicipalitywillbeprotectedifitspecifiesthree one-yearcontractswithautomaticrenewalaslongasdeadlinesandstandardsaremet. 
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